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letter, was that filed by Haskins & Sells with the New York 
Stock Exchange and with the Securities und Fxchange 


Comnission? 


I show you in that connection Haskins & Sells 


Exhibits I and J marked for identification (handing) . 

A The material inadequacies letters were filed 
with the Securities and Exchange Commission and the New York 
Stock Exchange on January 12, 1970. 

MR. HYDE: I offer Exhibits I and J in 
evidence. 
MR. CAMHY: No objection, you. Honor. 
(Defendant Haskins & Sells Fxhibits I and J 
were received in evidence.) 
BY MR. HYDE: 

Q In connection with Exhibits I and J, Mr. Lill, 
I would like to show you Plaintiffs' Exhibit 112 in 
evidence and ask you if that is the material inadequacies 
letter to which Exhibits I and J refer (handing)? 

A Yes, it is. 

Q Mr. Lill, I would like to direc* your attention 
to exhibits put in evidence this morning by the plaintiff, 
Nos. 28, 23 and 113, all constituting reports filed by 
Haskins and Sells in connection with its 1970 surprise — 


audit, and then show you Exhibits K and L marked for iden- 
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tification and ask you if you can tell from these exhibits 
when Plaintiffs' Fxhibits 28, 23 and 113 were filed with the 
New York Stock Exchange and with the Securities and Exchange 
Commission (handing). 

Mr. Lill, I may have mistakenly included the 
material inadequacies letter. Let me withdraw from my 
last question Plaintiffs’ Exhibit 113. 

A Exhibit 28, which is the answers to financial 
questionnaire as of September 27, 1970, was filed with the 
New York Stock Exchange and the Securities and Exchange 
Commission on November 25, 1970. 

The other filing that went with the November 25 
letter is the Rule 325 computation which I don't have as 
one of those exhibits. , 

MR. HYDE: I don't believe that has been 
offered by the plaintiffs, and unless plainti*f intends to 
offer it I will not pursue it. 


MR. CAMHY: Excuse ne. I thoucht I did offer 


MR. HYDE: The 1970? 

MR. CAMHY: Yes. The material inadequacies 
letter. If I didn't -- the Rule- 325 or the material 
inadequacies? 


MR. HYDE: Rule 325. 
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MR. CAMHY: No, I did not offer the Rule 325, 


THE WITNESS: Well, then, the November. 25th 


4 | filing was Exhibit 28. 


5 | MR. HYDE: The answers to financial question- 
6 naire. 


7 THE WITNESS: That's right. 
| 


MR. HYDE: May I offer Defendant Haskins & Sells 


9 : Exhibits K and L in evidence. 


| 
THE COURT: All right. | 
MR. CAMHY: No objection. | 


2 | (Deferidant Haskins & Sells Exhibits K and L 
xx 13 were received in evidence.) 

14 BY MR. HYDE: 

15 Q I would like to rhow you Defendant Haskins & 

16 Sells Exhibit M marked for identification and ask you if 

17 that is an acknowledgement received by Haskins & Sells 


from the New York office of the Securities and Exchange 


19 Commission acknowledging receipt and filing pursuant to 
20 Rule 240.17a-5 of the general rules and regulations under 
21 the Securities and Exchange Act of 1934, of Plaintiffs' 


Exhibit 28 (handing)? 
A Yes, that is an acknowledgment. 
MR. HYDE: Your Honor, I offer Haskins & Sells 


Exhibit M in evidence. 


= = @ 
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THE COURT: All right. 

MR. CAMHY: No objection. 

(Defendant Haskins & Sells Exhibit M was 

received in evidence.) 

MR. CAMHY: I nessun the witness testifies that 
they received this in the ordinary course. 

MR. HYDE: I believe the witness has testified. 

MR. CAMHY: He just said it was what it was. 
But I assume what he means is that they received it. 

THE WITNESS: That we received this acknowl- 
edgement. 

MR. CAMHY: Yes. 

THE WITNESS: Yes, sir. 

MR, CAMHY : Thank an 


MR. HYDE: I have just two more of these and I 


will be through with this line, I believe, your Honor. 


Q Let me show you, Mr. Lill, Plaintiffs' Exhibit 
113, which is the material inadequacies letter with respect 
to the 1970 audit, and then show you Exhibits O and N marked 
for identification and ask you if you = tell from those 
when Exhibit 113 was filed with the Securities and Exchange 
Commission and with the New York Stock Exchange? 

A Yes. Exhibit 113, the material inadequacies 


letter was filed with the SEC and the Stock Exchange on 


1285a 
msi8s Lill-cross 


January 13, 1971. 

MR. HYDE: I offer Defendant Haskins & Sells 
Exhibits N and © marked for identification in evidence. 

THE COURT: All right. 

MR. CAMHY: No objection. 

(Defendant Haskins & Sells Exhibits N and 0 

were received in evidence.) 

MR. HYDE: Your Honor, I am about to embark on 
a new line of inquiry with respect to the contents of the 
questionnaire. I can proceed now, or if you -- 

THE COURT: You have ten minutes, Mr. Hyde, I> 
suggest you use it. 


MR. HYDE: I can us2 it. 


THE COURT: All right. 


BY MR. HYDE: 

Q Mr. Lill, I show you Plaintiffs' Exhibit 26, 
the answers to financial questionnaire, Part 1, filed in 
connection with the 1969 surprise audit (handing). 

Yesterday, Mr. Lill, you were examined in your 
direct testimony with respect to two exhibits, Plaintiffs‘ 
Exhibits 135 and 137, results of New York Stock Exchange 
examination, Francis I. duPont, and interrogated as to 
whether or not you were aware of certain facts mentioned 


in those two exhibits, and I would like to run through 
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some of those with you and ask you whether or not those 
facts are disclosed in Haskins s Sells answer to financial 
questionnaire for i969. 

First you were questioned about inadequate 
segregation, lack of control in connection with segregation. 
This was on page 63 of your testimony. 

I would like to ask you if you can to direct 
the Court's attention to the answers to financial question- 
naire and show where that problem is disclosed? 

A In the answers to financial questionnaire, 
Question 6-G, which is labeled fully paid securities not 
segregated, and refers to Note 2, indicates the segregation 
‘errors. That was pledged in error, and so on. 

Question 6-G, whers the numbers are shown as 
to the magnitude of that particular problem. 

Q You were asked about unsecured and inadequately 
secured accounts on page 64 of your testimony. 

I ask you, can you tell us where the Haskins & 
Sells answer to financial questionnaire discloses that 
problem? 

A The answer to Question 6-D, unsecured account, 


where it is reported there is two million eight on debits 


and two million six: six five of shorts. They are the 


customer unsecured accounts. 


ee ee ee ee he ee ee ee SS ~ 
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Q On page 69 of your testimony you were examined 
with respect to dividend records and aged dividends. 
‘could you tell us where that problem is 
disclosed in the answer to financial questionnaire? 
A The first place is Question 4-D-3 where it 
shows dividends on securities failed to receive of 
eight million one three eight, and in Question 13 it has 
dividends and interest receivable broken down into two 
points, one of current items, and the two are other, or non- 
current where the amounts are shown of three million five 
in debits and sheen million nine six four in shorts. 
THE COURT: What is the item referring to 
dividends in Answer 6-G, of what does that refer to? 
THE WITNESS: 6-G is the magnitude of the -- 
THE COURT: Short in dividend accounts is the 
statement. 
THE WITNESS: That is where the firm was unable 
to segregate securities because they were shown in dividend 
accounts and they didn't have the--stock. 


BY MR. HYDE: 


Q Next at page 72 you were asked about long and 


short security differences. ‘ 
Could you tell us about where those are- 


reflected in Haskins & Sells answers to financial question- 
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naire? 

A They are in Question 13, near the bottom of the 
page, where it says “Valuation of: Security count 
differences and dividend differenc *." 

That is wnere the longs and shorts. 

Q What are the amounts? 

A Security count differences long are twenty-nine 
miilion nine, short are six million nine, and the dividends 
that were declared on those securities, while there were 
differences in them, are long 868,000 and short one million 
809. 

In addition the items shown in the answer to 
Question 10-B, security posit.ons and fail to deliver and 
fail to receive accounts which are being peuieiatud for 
disposition also represent a type of difference. 

Q What are those figures, just for the record? 

A The amounts shown there are debit balances of 
six million 615, securities long four million 139, and 


securities valuations short of two million 079. 


12894 
Lill-cross 189 


Q Mr. Lill, in connection with the services 


Haskins & Selis performed with respect to the duPont 


merger of July 2, 1970, couldyou teli us whether there 


came a time when you had a meeting with any of the plain- 
tiffs here? 

A My first involvement was in mid-June, 
around June 16, 17, 18 period, at which time I believe 
the agreement had heen relatively finalized and i met - 
with Mr. First, the attorneys for Hirsch -- 

Q With what firm is he connected? 

A Guggenheim & Untermeyer. I believe 
that's the correct name. Mr, First, Mr. Mundheim, Mr. 
Garibaldi and Mr. Weil. 

Q Who is Mr. Garibaldi? 

A Mr. Garibaldi was the controller or 
financial officer of Hirsch. 

Q And who is Mr. Weil? 

A He was the operations manager of Hirsch. 

fe) Was there any discussion at that meeting 
with respect to securities differences of Francis I. 
‘duPont? 

A As I recall, Mr. First, and Mr. Mundheim 
inquired as to whether or not I could identify on the 


next audit of duPont, if I would be able to identify the 
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differences *ha* were created prior to the merger date 
from these that could be identified subsequent to the 
merger date, because there was concern -- I believe 
the agreement provided that the Hirsch parties 


wouldn't be involved in any losses incurred as a result 


of differences arriving prior to July 2, and their 


interest was primarily could Haskins & Sells in connection 
with their next audit identify which ones were created 
before and ‘ides ones were created after, and I responded 
I couldn't do that. The only thing I would be able 

to do the next audit would be to identify the differences 
at the date of thenext audit, and I wonldn't be able to 
determine which ones were in existence prior to July 2 
and which ones came about after July 2. 


THE COURT: We will adjourn until 2 o'clock. 


(Luncheon recess) 
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2 P.M. 
SOWVAARD Fs BED te resumed, 
MR. CAMHY: Your Honor, be fore Mr. Hyde proceeds, 
I would like to bring up the question of certain subpoenas 


which have been served upon the plaintiffs by the defendants 


documents ‘at thie trialj<i::1. 


I would like to make 2 motion to quash one 


attorneys, duces tecum subpoenas for production of 


portion of one of these subpoenas. The subpoenas ask 
for five items. Three of those are already in the 
courtroom and we have produced. Item 5 we do not have, 
and I make that representation. 

Item 4 is copies of the above individual's 
income tax returns for the years 1969, 1970, 1971, and 1972, 
My motion is to quash so much of the subpoena as applies 
to those income tax returns, or at least until there has 
been some demonstration of the purpose for which they are 
being brought to this trial. 

MR. BROOKS: I would be glad to respond to that 
since it is only the subpoena from the New York Stock 
Exchange. We have included‘in the subpoena duces tecum 
@ request that the income tax returns of the plaintiffs 


be produced for two or three reasons. One, we would like 
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see what they claimed as a loss going to the proof of 
damages. Two, we would like to see how they claim that 

as a ioss, because if they claimed it as a loss due to fraud 
it is entitled to a different treatmant under the income 
tax laws than it would be if it were claimed as a loss 

of a capital asset. 

Third, we think the income tax rsturn of the 
Plaintiffs will reflect their overall financial sophisticate 
background, that they were in a number of financial 
enterprises, they have a number of -- they have a lot of 
sources of income of a sophisticated and varied nature. 
Those are the three I can think of right now. I think any 


one of them merits production response to the trial subposna, 


They are plaintiffs and have sued my client. I see no 


countervaling value to be served by suppressing their income 
tax returns, 

I have no objection whatsoever to a stipulation 
of confidentiality, if they are used only for the purposes 
of this trial, and the exhibits may be impounded, returned, 
or whatever Mr, Camhy wishes to be done with them, but I 
submit they are relevant and should be produced. 

MR. CAMHY: Insofar as these returns reflect 
what type of investments these gentlemen made I think they 


are wholly irrelevant. There was ample-- well, I just don't 
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think i¢ has anything to do with thie case. People make 
investmenta ail the time. 
THE COURT: I am inclined to agree with that. 
i don't see the purpose that would be served, The reason 
given by Mr. Brooks doesn't impress me very much. I think 
he can show they are sophisticated businessmen apart from 
their income tax return. The first reason I think I 
would like you to deal with. He has indicated that you 
are making a claim, and whether it is going to be conclusive 
in this trial x don't know, but you are certainly making 
the claim that he is entitled to see how the loss which is 
alleged was reported and: utilized in the income tax return. 
MR. CAMHY: May I make a suggestion, your Honor, . 
that we secure the returns and extract from them whatever 
pertains to the duPont itwestment or the loss, and then when 
we have seen that decide whether it has any relevance, but 
‘that they not be permitted to have access to the whole 


tax return, but just those portions relating to duPont, 


We will give them a representation that it is complete, 


and we will be glad to show the returns to your Honor, 
if they want that wrified, 

THE COURT: I will tell you what I will do. r 
will do that. Ir will allow the extracts provided there is 


an in camera showing of the entire return to me, and you make 
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how these losses were treated, 


MR. CAMHY: If they are there. I don't know, 


MR. BROOKS; I think there is also relevance 
to the returns to show the losses the Plaintiffs were taking 
from their investment in Hirsch & Company throughout the 
period, in addition to the loss for which they are claiming, | 
It is our contention that they were suffering véry severe 
losses in 1969 and the firstpart of 1970 simply from 
having a capital investment in Hirach s Company. I think 
that bears upo. their motive for making the transaction 
with duPont. 

So that that portion of the returns, if the extract 
route were to be followed, should be included in the 
extract. 

MR. CAMHY: The Hirsch & Company report shows 
what lossés Hirsch was taking, and I believe that was 
produced, 

MR. HYDE: I produced it, 

MR. CAMHY: Haskins & Sells is in possession 
of our client's tax returns, so they have that, and I don't 
know why the personal returns should be any more informative, 
If Hirsch was losing money this is reflected in Hirsch & 


Company's returns, 
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I offer to produce the 1970, 1971, ana 1972 tax 
returns, that portion as your Honor stipulated, 

THE COURT: All right. 

Before we go on, Mr. Hyde, I have now had 
an Opportunity to read the Opinion in the united Housing 
Foundation matter. and the decision in respect to the 
limited partnership I have rec asidered it and am of the 
Same opinion, 

MR. HYDE: Yes, sir. 

Your Honor, I won't offer thase in evidence now b 
I take it there is no question as to the genuineness of 
the partnership tax returns which I have marked as Haskins 
& Sells Exhibits Q and R for identification, : Copies were 
furnished dast week to Mr. Camhy. 

MR. CAMHY: May it be accepted subject to a 
motion to strike within 48 hours based upon some specific 
inaccuracy, 

MR. HYDE: I don't wish to have the witness use 
them, but only identify them as being the tax returns from 
the files of Haskins & Sells, if I may. 

THE COURT: All right. 


BY MR. HYDE: 


Q Mr. Lill, are Exhibits Q and R for identification 


copies of the 1969 and 1970 federal income tax returns for 
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Hirsch & Co., the partnership? 
A Yes, they are. These are the returns on our file, 


THE COURT: For what years? 


MR. HYDE: 1969 and 1970, your Honor. Q is 

1% 9 and R is 1970, 
MR. CAMHY: May I ask a question on the voir dire? 
THE COURT: Yes. 


BY MR. CAMHY: 


Where did you get these returns? 
From our files, 


The files of Haskins & Sells? 


Yes, 

MR. CAMHY: Thank you. 

Your Honor, at such time these are offered in 
evidence we may have something to - Say about the ‘Propriét y=’ | 
of a professional simply going to his own files for somethin 
like this instead of requesting it from the client. 

THE COURT: I think in this case I have enough 


problems before me in regard to the issues in the present 


case. Let's leave that for another day. 


MR. HYDE: I may Say for the record I have no 
problem with having these treated as confidential, sealed, 
or whatever the plaintiffs wish, but I think that they are 


relevant and the production of them to defend ourselves 
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when we are being sued is certainly proper. 

THE COURT: I certainly don't see why there 
should be any claim of confidentiality in a lawsuit’ like 
this about a partnership tax return. An individual tax 
return is something entirely apart, but I don't see any 
problem with that. I think it is -- 

MR. BROOKS: I think it is a strange argument 
for Mr. Camhy to make after having made the argument 
he shouldn't produce the individual tax returns because we 
were going to put the partnership tax -urns in evidence, 

THE COURT: All right. I have your point. 

BY MR. HYDE: 

Q Mr. Lill, I show you Plaintiffs’ Exhibit 235 
in evidence, being the letter dated June 26, 1970, which 
is attached to the merger agreement. I believe that sets 
forth the audit procedures and reports that Haskins & Sells 
was to file and prepare in connection with the Hirsch- 
duPont merger. 

A Yes, that's right. 

Q Each of those audit procedures am reports relates 
to Hirsch & Co., does it not? 

A ‘Yes, it does, 


Q My question is, was Haskins & Sells ever retained 


to perform any comparable audit procedures or to render any 
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comparakle reports tii; veemece to the condition of duPont 
in connection with the Hirsch: du2ont merger? 

A No, not as of the Uuly 2nd meccur. 

Q Mr. Lill, I would like to go back to the 
December 16, 1969, meeting, with the New York Stock 
Exchange and with the duPont people, and particularly 
directing your attention to the treatment of the long and 
short securities differencez. Now, I believe you testified, 
but Iv:.c to make absolutely sure of this, as of this point 
in time what, if anything, did Rule 325 provide with respect 
to the treatment of such differences? 

THE COURT: What was the last few words in your 
questicn? 

MR. HYDE: The treatment of the Sifferences. What, 
iz anything, did 325 provide with respect to the 
treatment of such cafferances? 

MR. CAMIY: Your Honor, is this to test his 
knowledge or to proffer Rule 325, because Rule 325 as 
it stood then is available in taxt form. If it & for the 
purpose of showing his understanding I suppose that is 
something else. 

MR. HYDE: I offer it for his understanding. 

And also I submit that he is an expert in this area. I 


think Mr. Comhy's questions wold elicit that. 
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A In 1969, differences were not -- were treated 
On a case by case basis for Rule 325 purposes. The rule 
itself did not specifically provide for any charge for shor 
or any credit ‘or longs. It was not until some time in 
Avgust of 1971, when rule thanges became effactive, where 
there were prescribed treatments for it. 

Q What was that treatment? 

A The treatment was then charge for security 
differences that had not been resolved within 45 days. It 
was graduated, 

Q Mr. Lill-- 

THE COURT: Under the old rule, how long was 
allowed for differences to be resolved? 

A It was not covered at all under the old rule, 
There was no time frame, no heiebid for differences at 


all in the old rule. The first time differences were 


provided for by rule was in this change. 


Q Is it fair to say, Mr. Lill, that the stock excha 


gave effect to such differences pricr to 1971 on an 

ad hoc basis, based upon your experience at that time. 
MR. CAMHY: May we have the question reréad, please 
(Question read) 
MR. CAMHY: I object to the form of the question, 


I don't understand what he means by ad hoc. Do you mean 
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case by case? 
MR. HYDE: I thought ad hoc was a commonly used 
phrase in the legal profession. 
MR. CAMHY: It is. But is it case by case or 
impromptu. I don't understand the meaning of ad hoc. 
MR. HYDE: I mean on a case by _— basis 
depending upon the particular circumstances of the case. 
MR. CAMHY: All right, 
A It is my understanding that is the way it was 


done during that period of time. 


Q With respect to what has been described here 


as a liquidation of the long differences, and the discussion 
that you, Mr. Bishop, other representatives of the stock 
exchange and representatives of the duPont firm had, do”: :. 
tell us what your understanding was when you left that 
meeting on December 16, 1969, as to what, if anything, 
would occur? 

A My understanding was they were going to consider 
the liquidstion of long oreterannne and that they were 
going to try to form some sort of a relations‘> and 
liquidate those that they thought related in . me way to the 
shorts or the dividends or have sare reason for liquidating. 
I did not go away with the impression they were going to 


go out and liquidate long differences. 
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Heltex skelter? 


Right. 


Q In any of your subsequent audits, did any facts 


come te your attention that would indicate to you that 
what you have just described had not been done? 

A No. 

Q I think I cast that in terms of your subsequent 
audits, and I wish now to include any engagement whatsoever 
or any knowledge whatsoever that Haskins & Sells may have 
received at any later date. would your answer be the same? 


A Yes. 


1302a 
mdrl Lill-cross 


CROSS -EXAMINATION 
BY MR. BROOKS: 

Q Yesterday you testified you had heen at 
Haskins & Sells for 21 years, if I recall correctly? 

A Yes. 

@) Did you start right out at Haskins & Sells 
in the brokerage field? 

A Yes, almost immediately upon becoming an 
employee of the firm I started working on brokerage 
engagements. 

) Did Haskine & Sells have any kind of training 
program for the neophyte accountants in those days? 

A Yes, there was a formal training program 
involving a week or two a year which involves several days 
of brokerage accounting training. 


@) Thereafter, when you participate on a 


brokerage eiugagement would you do so under the supervision 


of more experienced and superior accountants who were 
employed by Haskins & Sells? 

A Yes. 

Q You mentioned earlier that you attended a 
meeting in June of 1970 at which Mr. First, of Guggenheim & 
Untermeyer was present, and I believe you said a 


Frank Garibaldi, who was controller of Hirsch & Company. 
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Did you know Mr. Garibaldi prior to that meetina? 

A Yes, sir. 

Q When did you first meet Mr. Garibaldi? 

A I met Mr. Garibaldi shortly after I 
joined Haskins & Sells, because he was an employee of 
Haskins & Sells. 

Q In what capacity was Mr.Garibaldi emploved 


at Haskins & Sells when you first joined the firm? 


A He wes what I believe we refer to as the 


senior accountant or in charce accountent, and I was 
employed on the staff as an assistant accountant. 

Q Does that mean that on an engacement of an 
audit of a brokerage firm Mr. Garibaldi woula be the 
senior man on the scene directing the day to day 
operations of the audit? 

A Yes. He was the so-called in charce 
accountant on engagements that I was assianed to, and 
I reported to him. 

Q Do you recall having participated in any 
particular brokerage firm audits with Mr. Gar‘baldi? 

A Yes. I participated in several. 


Q Do you recall the name of any of those 


Yes. The largest one where I spent the 
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most time «ith him was the Merrill Lynch engagement 
where he was the in charge accountant and I was 
one of his assistants. 


MR. CAMHY: May we have the time fixed? 


Can you teil us what time that engagement 


A That was in, I guess, the late 'S50s, early 
‘60s, the 1958 and '60 period. 
Q Was the product of that Merrill Lynch 
audit the same kind of document that we have had 
introduced in evidence in this trial called the answers to 
regular financial questionnaire or long form questionnaire? 
MR. CAMHY: I will object to that, your 
Honor. I don't know what relevance that has to this 
proceeding. 
THE COURT: I don't, either. 
MR. CAMHY: He is trying to establish 


Mr. Garibaldi. 


MR. BROOKS: It's simple, your Honor. One 


of our contentions in our pretrial submission is, and 

it will be as the evidence reveals, Mr. Garibaldi became 
the controller of Hirsch & Company and had access to all 
of the documents of a financial or operational or capital 


condition of the duPont firm, was asked to make an 
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analysis of those by his principals, the Plaintiffs, 


and I would like to show that there was no person 


better qualified to make tHat analysis than Mr. Garibaldi 
because he did such things as prepare those reports 

when he was with daahtne & Seils for a firm as large and 
complicated as Merrill Lynch. 

MR. HYDE: I think the evidence will 
show the plaintiffs delegated the job of going out and 
doing the investigation of GuPont to Mr. Garibaldi. 

MR. CAMHY: Your Honor, Mr. Garibaldi's 
competence I dont think can he established in this 
way. Unless we were to go into everything he did in 
the Merrill Lynch audit, and even then it: dates 
back to 1958, | 

THE COURT: I am more or less inclined to 
agree with that. Is Mr. Garibaldi going to testify? 

MR. CAMHY: I believe so. They 
subpoenaed him and I plan to use him. 

THE COURT: It seems to me there is no point 
in doing indirectly what you can do indirectly. 

Q Mr. Lill, yesterday you used the term 
paperwork crunch on Wall Street, and I think today you . 
gave us some dates, that ih nese in 1967 and started 


ending sometime in mid-1969, early 1969, is that right? 
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A Yes. It was '67 and ‘68 were the biq 
years, anc then in ‘69 it started to tail off. 

Q Would you tell us exactly what you meant by 
the paperwork crunch? what are some of the details of that? 
How dic they refiect themselves? 

A Well, there were large numbersof security 
transactions. The volume of transactions was unusually 
great, and the settiement procedure became very strained. 
There were large numbers of over-the-counter issues 
traded, and large numbers of listed issues traded, 
all of which involved a lot of securities movement, more 
than the brokerage community was equipped to handle at 
the time. 

The large number of journal entries, the 
large numbers of movements of securities, gave rise 
to large numbers of errors and delinquencies in record 
keeping on Wall Street in general. 

Q What efforts did brokerage firms follow 
or make to cope with this problem? 

MR. CAMHY : Your Honor, is this general 
testimony as to the status of the industry or duPont in 


particular? 


THE COURT: I think what he is attempting 


to put in the record is that during that period of time, 
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part of which you are certainly concerned with, that there 
was 2 great deal of overwork and that the record keeping 
was in a chaotic state in most of the brokerage firms. 
I think he is entitled to put that in the record. 

MR. CAMHY: I think the question was 


directed to the efforts firms made to cope with it. 


Is he doing to be established as an expert on firms besides 


this firm, and if so, should that be made clear? 
THE COURT: I will allow him to answer the 
question. Let's see where it goes. 

A The firms generally hed to employ more 
people. They employed large numbers of temporary staffs, 
and they just tried to increase their computer capacities 
and increase their clerical capacities so that they 
could cope with the large number of transactions. 

Q Is che: deeeeter capacity.of a firm sometimes 
referred to as its electronic data processing capacity? 

A Yes, sir. 

Q Were these efforts undertaken by the firms 
during the paperwork crunch to cope with it a source 
of substantial expense to the brokerage firms? 

A Yes, they were. 

Q What impact did the paperwork crunch have 


on the firm's ability to compute its net capital under 
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Ruie 325? 

A Vell,to compute capital under rule 325 
you need current records, se to the extent that this crunch 
causec erroneous records or a delinquency in records it 
had a negative effect on their ability to get a good . 
accurate computation. 

Q And is it a general rule that if you have 
inaccuracy or uncertainty inyour records you can't 
claim credit for an item which you cannot fully identify? 

MR. CAMHY: He is leading the witness in a 
cross~examination which is really direct examination. 
There xe ways of framing the question without putting 
words in the witness' mouth. I appreciate I had to 
call this witness becasue that's the way I 
have to prove the case, but I don't think it'; a license 
here for the defendants to turn this into a parroting 
situation where they propose various formulations and 
have the witness agree with them. I object to the form 
of the question. 

THE COURT: Thoughyou are examining him as 
an adverse witness I don't really know how Mr. Brooks 
could take advantage of that as far as I can see in 
cross-examining him. There is no way to deal with 


that. I don't know what you mean by direct examination 
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on cross-exaiiinsation. He is cross-examining him. 
Proceed. 
MR, BROOXS: I may also point out there 
are cross-claims outstanding between Hasksins & Sells 
and the stock exchange. 
Q : De you have the question in mind, Mr. Li11? 
A No, I don't. Will you repeat it, please. 
MR. BROOKS: Maybe the reporter can 
read it back. 
(Cuestion read) 
A I am aot sure I fully understand that question. 
Credit for long items? 
Q Let's ta? he item we have been spending 
most of our time on, long securities difference. be 
you have something as a long securities diffrence, I assume 
that in the records there is an inability to fully 
identify the situation, is that correct? 
A That's right. Otherwise it wouldn't be a 


difference. 


Q As long as it remains a difference, it at 


this time is not eligible for any capital credit, is 
that right? 
A Yes. 


0 Suppose you did research on a long securities 
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cifference and discovered that that was really owned 
by the member firm, Then you could claim capital 
credit for it, could you not? 

A Once you found -=- yes, once you completed a 
reasonable amount of research and enough time elapsed 
with no claims coming in then you would claim a credit. 

Q Is.the same analysis applicable in the area 
of fails? 

A Fails generally have money against them, so. 
you know, there is a ledger balance against a security 
delivery. If there was a fail without money against 
it then it would be treated the same as the difference. 

Q Prior to the time of the paperwork crunch, 
had security differences been a problem in the brokerace 
accounting function? 

A Not to my knowledge. We did not have 
problems. 


Q How about fails? 


A Fails were not either prior to that period. 


Q So that these are relatively new concepts, 
is that correct, at this time? 

A New problems, yes. 

Q Was there a good deal of disputation 


amongst accountants and member firms and regulatory 


l3lla 
mdarl0 Lill-cross 211 


authorities as to how to account for these new concepts 


in and about 1968-69? 

MR. CAMHY: I object to the form of the 
question. 

THE COURT: Overruled. 

A There were many meetings taking place between 

the profession and the profession and the regulators 
to try to establish what's the proper way to treat 
differences and, as a matter of fact, there were 
committees formed by the SEC and by the stock exche ge 


to study the question with the accountants. 
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MR. CAMHY: I move that it be stricken unless 
he fixes the time so we can relate it to this case. I 
just don't think that saying this was generally going on 
during a certain period in any way constitutes proof thet 
certain things happened. 

THE COURT: All right, Mr. Lill -- 

MR. BROOKS: Let me try to do that, your Honor, 
I think I can do that, 

Q Mr. Lill, were the 1968 audits done by hrokeraye 
accounting firms the first avdits which show:d the pao: 
work crunch and the results of an audit? 

A The 1968 and the lIete 1969, possibly, 

Q And 1969 as well? 


A Subsequently. 


Q And is it as to these audits that your prior 


answer would be applicable? 

A It is, yes. During the '67 and '68 period 
when these discussions were going on, and '69, 

Q On your long form questionnaire for Francis z 
duPont as of September 28, 1969, on which your report was 
affixed and dated November 26, 1969, there were certain 
numbers shown for security differences. 

Ware there rore differences that you found 


at the completion of your first box count during that audit 
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than there are shown on the andit itself? 

A The differences are established on the first 
Gay of the audit, the first weekend of the audit, and 
then they are worked on during the period of the audit 
and the numbers shown in the questionnaire are those which 
have not been resolved by the end of the audit. 

The amounts of those that were resolved do not 
appear. 

Q So your first look at the security differences 
at duPont in connection with the '69 audit show larger 
numbers than eventually appear on your report? 

A Yes, sir. 

| Q And the ciminution of those numbers was wa 
result of research, was it not? 


A Yes. 


Q Who did that research? 


A The research is primarily done by a group of 
cuPont employees, the differences group. And when they find 
a resolution they bring it to the attention of the Haskine 
& Sells group that is assigned to differences, And the 
Haskins & Sells group then evaluated that solution. Was it 
a-good, valid solution. If it was considered a good, 
valid solution, we then made the correcting entry to take 


it out of differences and put in its appropriate place. 
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Q Do you know whether the research by the DuPont 
personne continued on after November 26th? 

A There was a group in place that did continuc, 
yes, sir. 

Q When you signed off on November 26th did you 
know whether there were Ce noe ae Tere were reported 
in your report as to which research had been done but rot 
yet completed? 

A Yes. There are various stages of completion, 
The research of one item may go over a pericd of six or 


eight weeks before it is ultimately resolve’d. S- at any 


given date on any given difference there are varyirq decrees 


of progress. 

Q And when you signed off on November 26th 
you tell us the approximate number of ditteceueee as to 
which there had been some research completed but not yet 
enough for you to withdraw them from your report as dif- 
ferences? 

MR. CAMHY: Your Honor, there are two different 
kind of ditferences shown. They are shown in dollar vo}ume. 
They also consist of a massive number of items. I do not 
understand the question when he says the approximate number 
of differences, whether he is referring to the volume of 


differences or the number of differences, and whether he is 


1315a 
emjp 4 Lill-cross 


referrizg te the longs or the shorts or both. 

MR. BROOKS: Whatever Mr. Lili was understand- 
ing and--whatever Mr. Lill meant when he was using the 
term, differences, ZI would like his answer to. 

A Well, as to numbers of differences there were 
thousands. Something between four and 6,000, as I recall, 
that were still open that were in various stages of progress. 
Some very little, others almost complete. I could not -'x 
an effective completion of what the difference was. 

Q You say that a lot of progress had been made? 

MR. CAMHY: I obtect to the question. I think 
the witness has already testified. 

THE COURT: I think he has answered that, hr. 
Brooks. 

Q I taxe it in your long form ne for DuPont 
in 1969 and 1970, the security differences, both long and 
short, are expressed in terms of market value of securities 
as of the audit date; is that correct? 

A That's right. The market price as of the audit 
date is applied to the number of shares of the difference. 

Q Yesterday in response to a question by Mr. 
Camhy you testified that you couldn't say one way or the 


other whether the differences that were reported in '96% 


were the same differences that were reported in the 197. 
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audit because that was not one of the functions of your 
audit. 

I ask you whether an additional reason isn't 
that the market value is changing on security differences 
during the year and must be factored into the answer to 
that question. 

A The change in security prices would definitely 
be an element of change in one year to the next. 

Q So that even if you had 100 shares of AT&T that 
was a short security difference in 1968 you wouldn't know 
from a long form report in i969, or 1970, whether that was 
a security difference, at least unless you could assume 
that the market price for AT&T remained the same. 

A That's right. 


Q And pursuing that analysis a little further, 


if you had, say, $30 million in long securit, differences 


at the beginning of the month which reflected the general 
makeup of the securities in the market and the market 
dropped 10 per cent at the end of the month, you would have 
reduced the long security differences to $27 million, 
wouldn't you? 

A Withevt any change in cleanups-- 

Q Right, with no research at all, it sits tight, 


the market drops 10 per cent long security differences 
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drop 10 per cent also; isn't that right? 

A That's right. 

Q At the December Léth meeting in 1969, which both 
Mr. Camhy and Mr. Hyde have asked you about, do you recall 
Mr. Bishop urging the DuPont principals to dteese research 
efforts toward the long differences? 

A Yes, I do. 

Q Do you have the memorandum in front of you 
of that meeting which is Trial Exhibit 226? 

A I do now. 

Q You do. Would you take a look ct the last 
sentence on page 3 and the first sentence on top of pau 
4. The sentence on top of page 4 begins with the statenont 
that H&S then agreed with Mr. Bishop's conclusion. Ane I 
take it that that conclusion is at least in part express3d 
on. the bottom of page 3 where it says that "he said that 
he strongly recommended that Francis I. DuPont undertake 
such liquidation procedures to improve their poor Rule 325 
Capital position." 


Did you understand that any suggestion that 


Mr. Bishop made at that meeting to liquidate long differ- 


ences and improve the capital position included researching 
those differences to determine that they could be liqui- 


dated and applied to the net capital computation on the 


1318a 
cmjp 7 Lill-cross 


credit side? 

A Mr. Bishep never imrlied that they should be 
liquidated without research. The whole discassion was that 
research to some extent had been performed and they knew 
some amounts of the longs. As a eben of fact, with the 
long differences the firm had been concentrating on re- 
searching the shorts because there were exposures to lo3s,. 
And their efforts had not been directed with the sane 
effort toward the longs. 

They were primarily concerned with finding the 
shorts. They were exposure to longs. However, they had 
progressed to some extent with the longs, and the 2sse: 


of Mr. Bishop's suggestion, as I recall it, was that, well, 


why don't you start to concentrate more on the longs so 


that you can learn enough about them pee you in a posi- 
tion to liquidate. . 

° Let's say that you had a long difference of 
100 shares of AT&T and the market price is 50, and you do 
a little research--well, let me back up for a minrte. 

At the time that's a long difference that's 

no capital help to the firm, is it? Under the net capital 
rule? 


No, it's not. 


Now, if you do some research on those 10) shares 
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of AT&T ycu find out that no customer or other broker can 
make a claim against them and that they are really the 
property of Francis I. duPont & Company, and then you sell 
them. 

Do you then realize their full cash value, 
$5,000 as a capital credit? 

MR. CAMHY: I object to the form of the ques- 
tion. The question is stated, you do a little research 
and you find out no customer can make a claim against you, 
It seems to me that that's a conclusion. 

The question ought to be, what research do rou 


do as a basis for satisfying itself to that effect? Whet 


is it that you find? What fact do you find? Do you identify. 


the element that caused the error? That's a conciusion. 
What we are battling here with is what sebastian: that eons 
clusion, and to put it to the witness in that way simply 
requests the same conclusory statement which got everybody 
into this trouble in the first place. 

The question ought to be put, of what is it 
that is necessary to Satisfy a responsible person that 
can sell this stock. Not, you do a little research and you 
satisfy yourself. 

MR. BROOKS: If Mr. Camhy wanted to ask that 


question he has Opportunity. If he wants to object to the 
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form of my question and you rule against me, I will put 


another question. 

THE COURT: I agree with that, Mr. Brooks. 
The question is proper as far as I am concerned. 
BY MR. BROOKS: 

Q Do you have the question in mind, Mr. Lill? 

A I would like it read back. 

THE COURT: Having satisfied yourself «hat the 
securities belong to the firm and then you sell it. 

Q Do you better your capital position by their 
full market value, to wit, $5,000 in this example? 

A If you have satisfied yourself as to that 
difference then you in effect have resolved the difference 
and then you can sell it and you do improve your capital. 

Q On the full market value of the securities? 

A Yes. 

Q We have seen some documents, I'm not sure which 
they were, which reflected telephone discussions with you 
and Mr. Speicher in December or January 1969-70 about the 
tax impact of liquidation of longs. 

Do you recall that document, or testimony? 
It was testimony. 
A Yes. 


Q Would there be any tax impact of liquidatic:. 


132ia 
cmip 10 Lill-cross 221 


of longs unless the longs had been researched and deter- 
mined to be firm property? 

MR. CAMHY: I object to that, your Honor, for 
te following reasons: it's a two-part question and again 
calis for a conclusion. There would be, I submit, a tax 
impact on the longs if it was taken into net worth. Simple 
as that. Whether you did it responsibly or not. If you 
took it into net worth you are going to pay a tax on it, 
and the question, therefore, asssumes the conclusion, and 
that is, would there be a tax unless you had reached by 
research this conclusion. 

What I'm saying really is that it doesn't test 
the research. The tax is payable if you take it into net 
worth. 

THE COURT: Mr. Camhy, I think that what you're | 
doing is you are taking over Mr. Brocks' examination. I 
think that is certainly a proper question for you to come 
back at, and you can cross examine on it. 


MR. CAMHY: I am sorry, your Honor. I will try 


THE COURT: All right, proceed. 


Do you have the question in mind, Mr. Lill? 
A Yes. When Mr. Speicher called me the tax ques- | 


tion that was involved was really just what year do vou take 
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it in on. 1969, or 1970? And the question was directed more 
toward sectlenent date versus trade date. In other words, 

if the settlement date is in '69-- 

Q I understocd the proplem, and I presume Mr, 
Speicher was interested in getting the most favorable in- 
come tax consequence for his firm, 

But my question is: You have also talked about 
simply liquidating long differences without learning any- 
thing new about them and still ending up with differences, 
although they may happen to the liquidating. 

My question to you is: Don't you have to have 
determined sbiaeies sili long differences are owned ty “he 
firm before you even start talking about ‘tax impact on 


the firm? 


A Well, the whole question of when differences 


are charged, or credited for tax purposes was a very con- 
troversial issue with the IRS during this period of time. 
And they ultimately I believe ruled in a similar tax matter 
that you had to establish the loss which in effect was to 
point to when the difference was created before you could 
determine what year it was chargeable or creditable. 

Q Or the gain. 

A Or the gain. Charged or credited. 


Q What I am trying to get at, sir, is you have a 
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long difference, you don't know whose security that is :n- 
less you research it; isn't that correct? 

A That's right. 

Q Now, if you sell a security the ownership of 
which you don't know you certainly don't have any tax in- 
pact on the selline firm, do you? Until you establish 
that the security twlonged to the firm. 

A If they took it into income there would be »° 
tax impact. If they did not take it into income, if th«+ 
took that credit and put it in a reserve sonewhere, th- 
there would be no tax impact. 

Q Are you aware that the duPont firm had in :: 
about January 30, 1970, been involved with the Exchang: 


in what was called a special financial questionnaire? 


A I was aware when it was filed, yes. i 


Q Did Haskins & Sells play any role in the przpara- 
tion of that document? 

A In the case of special questionnaires duPont 
used our report department, or typing pool to type it fcr 
them, That's the only role we played. We typed it. 

Q If you had simply liquidated a long difference F 
prior to the filing of that questionnaire, but after your 


audit report and you made no attempt to resolve it, would 


that security show up on that special financial quertienncirc 


16 


17 
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as of January 20th as a long difference? 

A I don't know how they prepared that special 
questionnaire, so if when they prepared it they continued 
to consider that a difference that had been liquidated, 
but still a difference, it would have been included. 

If, on the other hand, if they considered it 
a resolved difference, it would not have been included. 

Q It's no longer a difference if it's resolved? 

A Then it would not be a difference, but then I 
don't know how they did it for purposes of their special 
questionnaire. 

Q I spoke a little earlier of that meeting had 
in June of 1970 with Mr. Pirst, Mr. Garibaldi. 1 believe 
you testified that Mr. First asked you whether Haskins & 
Sells at a point later in time could determine whether 
security differences which arose in respect to an audit 
of the firm which was to come out of the merger had or had 
not arose prior to July 2nd in respect to the duPont firm, 
F.I. duPont, do en omens that testimony this morning? 

A Yes. | 

Q Did Mr. First tell you why he was inquiring. 
about that subject? 


A Well, he had expressed concern at the large 


number of differences and wanted to make sure his client 


- 
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was protected. Tnat's what he expressed to us. 

Q But the large number of differences was known. 
Did he express any concern about differences that might 
not have been known at that time? 

A Well, not that I detected. 

Q What did Mr. Garibald. say at this meeting 
about the differences? 

A He referred, Mr, Garibaldi referred to the 
large numbers of differences. 

Q Did Mr. Garibaldi have any work sheets with 
him, schedules of any kind at the meeting? 

A I don't recall, 

Q Did Mr. First tell you what his objective was 
in seeking to know whether you could identify the time at 
which such differences arose? 

A There was a part of the agreement that was 
going to protect the Ilirsch people against losses that were 
incurred on differences created prior to July 2nd, and he 
was trying to find a way that that could be monitored so 
that it could be determined at a later date as to just 
what differences did Hirsch share in and what differences 


did they not share in. 


Q Did you tell him whether you could provide 


the knowledge that they would require? 
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A No, I told him that at the next auc't we could 
only teil the differences at that date, but we would not 
be able +5 tell when they were created. 

Q Now let me ask you another question on that 
score. When you did your 1970 audit as of September 27th, 
I think your basic report is Exhibit 28, that is the iong 
form audit. the long form questionnaire as of September 27, 
1968, and you came up with the differences in that next 
audit after your meeting with Mr. First, a you tell 
when you had come up with those differences whether the 
ingredients of those difference columns had come from 
Francis I. duPont Co. as it existed before July 2nd or 
Glore Forgan, William R. Stats & Co. as it existed before 
it joined up with Francis I. duPont & Co., or indeed from 
Hirsch & Co. before July 2nd? 

A I could not tell precisely which differences 
were created by whom. 

2 $0 all those difference figur s in Exhibit 28 
reflected--are the differences for the combined firm of 
duPont, Glore Forgan & Co. as of September 27th and nothing 
more, there is no more knowledge you can get out of that. 
You couldn't separate the ingredient firms or the time. 

rN I couldn't precisely separate it. I could only 


m..@ assumptions that since the numbers were large and the 
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viet were large in a prior ysar, that there were some 
continuing. But I could not point to which ones were 
continuing and which ones were not. The only way I can 
teli that is when they are resolved, when they find an 
answer to one then they can determine that, yes, this was 
created by an -rror made in 1967, 1968 or 1969. But I 
cannot tel] that precisely until the resolution is found. 
Because when I find the resclution then I know when the 
error was made. 


The only thing I can do other than that is 


know simply because the numbers are so large that there 


lust be some that do apply to those earlier years. 
THE COURT: All right. 

BY MR. BROOKS: 

Q Does the general format of the documert that 
we have been referring to as a material inadequacies letter 
in which examples are Exhibit 112 and 218, contain both the : 
material inadequacies discovered by Haskins & Sells and 
whatever program the firm is undertaking to resolve ‘the 
inadequacy? 

A Yes. It includes the inadequacy and the cor- 
rective action taken, or proposed, I believe the requirement 
provides. 


Q Let's focus in on the two material inadequacies 
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letters in this case, the one as of November 26, 1969, which 
is Exhibit 112, and the one as of September 30, 1968, which 
is Exhibit 218. 

Did you, or did Haskins & Sells people to your 
knowledge, discuss with the duPont personnel the inadequacy 
and a desirable program to pa it b. fore you sent out 
those two letters? 

A Yes. 


Q Were you in accord with the resolutions that 


are set ferth in the material inadequacies letter for 


each inadequacy as being resolutions that are properly 
designed to deal with the inadequacies? | 

A Yes. Although they were processed at the 
‘time and not affected. 

Q 4 understand. You were questioned by Mr. Camhy 
on an observation that you made of a letter by Norman Swan- 
ton, I believe the testimony showed that you saw that 
Mx. Swanton's analysis was based on the long form financial 
questionnaire, which was Exhibit 26. 

My only purpose in this question is asking 
you if the long form, or audited financial questionnaire 
which you referred Mr. Cixmiy to this morning in response 
co that question is indeed our Exhibit 267? 


A May I see the Swanton memo? 
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Q That is not in evidence. Mr. Camhy just asked 
you that out of the air. Well, out of the deposition 
transcript. 

A I would have to look at it to refresh my 
memory as to whether I could precisely identify it to the 
questionnaire or not. 

Q Could you tell us, was it the immediately prior 
audited financial questionnaire of duPont, Francis I. du- 
Pont? | 

A No, the only thing I could tell from that memo 
was oe the information, or the evaluation he made was 
an evaluation that youcould expect from somebody that 
analyzed the last questionnaire. Because he went item by 
item indicating the problem peaks: 

Q You gave us this morning in your cross examina- 
tion with Mr. Hyde the basic--you a the basic products 
that one of your audits of a brokerage firm included. 


You idantified a financial questionnaire, you 


capital computation and the statement of financial condition 
which would be sent to customers, I believe. 
Were those products of an audit known generally 
across the brokerage community? 


would produce the material inadequacies letters, the 
5 Yes, they were. 
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Every firm submitted these documents, didn't 


A Yes. These were base requirements required of 
all brokerage firms. 

Q And they would have been required of Hirsch & 
baba: at this time, would they not? 

A Yes, sir. 

Q And that Hirsch & Company when Iaskins & Sells 
did an audit they would work closely with Hirsch personnel, 
would they not? 


MR. CAMHY: I object. He testified that he 


MR. BROOKS: WEll, if the witness knows the 
answer, he can tell us. If he doesn't, he can say so. 

THE COURT: Mr. Brooks, you know, that is a 
waste of time. Let us proceed. 

Q Mr. Lill, the exhibits introduced this morning 
by Haskins & Sells don't contain a transmittal letter for 
the 1968 material inadequacies letter produced as a result 
of your audit of Francis I. duPont for that year. Although 
we do have such a letter addressed to the Securities and 
Exchange Commission. Was that 1968 material inadecuacies 
letter sent to the New York Stock Exchange? 


A Yes. 


hadn‘t done anything with respect to Hirsch & Company. 
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Q It was. How about the 1968 audited memorandum 
of capitai computation? 

A I'm not sure of that. I would have to check 
the transmittals to determine that. 

Q How about the 1969 memorandum of capital compu-~ 
tation? 

A The 1969, I believe it was. 

Q There has only been a transmittal letter to the 
SEC that has been introduced, that is the only reason I 
asked the question. 

A Yes, I believe that the Rule 325 computation was 
transmitted to the Exchange after it was transmitted to the 
SEC. .—-- 

| Q “Did the Stock Exchange rules in 1968 require 


a material inadequacies letter to your knowledge? 


A Yes. In the rule change that was promulgated 


in November of 1967 where the SEC required it I believe the 
Stock Exchange then required it also. 
Q This morning Mr. Camhy interrogated you about 
whether there had been any program to discover at duPont 
the cause cf errors in duPont's records. 
oy Lill, isn't it a fact that inaccuracies 
in duPont's records might just as well have been caused by 


errors of other brokers, or transfer agents as well as 
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duPont itself? 

A Some part of the differences arise from other 
brokers or transfer agents or banks. 

Q Was:.’t one of the big problems during the paper 
work crunch the fact that the transfer agents were just 
swamped and were six to eight months behind in getting out 
their transfer material? 3 

A The transferring function was one o2 2 Jurger 
causes of the problem, particularly in duPont. 


Q - Do you have any figures as to how far the 


transfer agents fell behind at the height of the naper ‘ork 


crunch? 

A Not that I recall. They were delinquent, I 
couldn't quantify the delinquency. 

Q When a firm has, say on its ena a fail to 
receive, is it likely that that fail to receive reflects 
the fault of somebody other than the brokerage firm which 
fails to receive? 

A Fail to receive by its nature is not necess irily . 
a fault. A fail to receive is a very legitimate item ir, 
recordkeeping. The fact that a fail to receive gets old 
is because of another broker's inability to dalive~ it to 
you. | 


Can short securities differences or lone 
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securities differences result from the fault of other 


brokers and transfer agents? 


A They can, yes. 


MR. BROOKS: I have no further questions, 
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CROSS EXAMINATIQN 


BY MR. PQOLLACK: 


Q Mr, Lill, in 1969, Haskins & Sells made a computatit: 


of the net capital in duPont for purposes of Rule 325 of 
the New york v— Exchange, is that correct? 

A Yes, sir. 

Q The computation was made by Haskins & Sells 
and not by duPont, is that correct? 

A It was made by Haskins & Sells from the answer 
to financial questionnaire as of the audit date, 

Q In that connection, certain judgments had to 
be made, such as how to treat long and short sacerities 
differences, is that correct? 

B Yes, sir. 

Q The judgments were made by Haskins « Sells 
and not by duPont, is that correct? 

A In that computation they were our judgments and 
we indicated in a note what that judgment was in case any 
reader had a difference. 

Q I take it that when you said it was “our judgment" 
you mean it was the judgment of Haskins & Sells? 

A yes, | 
Q duPont never denied you access to any of the | 


books and records, did it, in connection with your audit work? 
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No, sir. | 
So as far as you know no one at duPont ever denied | 
anyone else at Haskins & Sells access to its books and eine 
is that correct? 
A Not to my knowledge. 
Q duPont never gave you any false or incomplete 
information in connection with your audit work, did it? 
A To the extent that records wore delinquent 
information would have been incomplete. I don't believe 
they ever deliberately did it. I just peers zespond ; 
positively that I was never given any incomplete inforr tion. 
Q As you testify today, do you know of any fale: 


or incomplete information that was ever given Haskins & 


Sells by duPont in connection with its audit? . 


a No,sir., Only to the extent that there were errors , 


in. the records, and there were delinquencies in tho records, | 
In that regard it might be incomplete or it might be 
false to the extent that it is an error. 
Q Were any of them, if there were any, material 
to your statements of 1969? 
A I didn’t hear the first part of the question. 


Q If there were any such delinquencies in the records | 
! 


of duPont, did they in any way affect or render misleading | 


your financial statements of 1969, so far as you know? 


c 


i 
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A I believe the delinquencies end the differences 
are clearly shown in the financial reports. 

Q Haskins & Sells did not compute the net capital 
of duPont for Rule 325 purposes at any time in 1970 prior 
to July 2, 1970, is that correct? 

| A Prior to September of 1970. I don't believe 
we made any computation as of July 2, 1970. 

Q In any event, at no time subsequent to your 1969 
audit and prior to the time of the marger of July 2, 1970, 
did Haskins & Sells make a 325 computation for duPont, 
is that correct? 

A No, sir. We Ath wok 

MR. POLLACK: Thank you. 
THE COURT: Mr. Camhy? 


MR. CAMHY:- Your Honor, may I have just a minute 


or two to go over my notes? 


THE COURT: Yes. 
(Pause) 
MR. HYDE: Your Honor, while we have a moment, 
may I supply to the court and to counsel copies of the rules 
and forms that Mr. Gill has been testifying to, because 
they are somewhat different today than then, and i* may 
be hard to find copies of these out-dated forms. 


I have Form X-17A-5 of the Securities and Exchange 
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Commission in the form in which it existed in 1969 and 
1970. 
Also, I have a provision from the Code of Pederal 


Regulations as of January 1, 1969, containing portions 


of Rule 17A of the Securities and Exchange Commission 


pertaining to the filing and keeping of records by broker- 
dealers and also certain excerpts fran the rules of the 
Securities and Exchange Commission then in «ffect providing 
with respect to the public disclosure and public reference 
facilities, and I would like to make those available to 
all concerned. 

REDIRECT EXAMINATIQY 

BY MR. CAMHY: 

Q Mr. Lill, on the question of the delivery of the 
maerial inadequacies letter, I show you a I*iter dated 
November ll, 1969, which is 252. Does that refresh your 
recollection that as early as November, 1969, you had been 
in touch with the New york Stock Exchange advising then. 
that there would be a material inadequacies letter and 
it would contain significant items? 

A Yes. This letter is a letter that is required 
from the accountants whenever an extension of time for filing’ 
is requested. 


Q So that as carly as Novomber the exchange know 
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there was aqoing to be a material inadequacies letter and 
it would contain significant items? 

B Yes, I stated in that letter on the basis of the 
audit that part of the audit which has been completed 
to date the possibility exists that there would bo material 
inadequacies, 

Q Did you say the possibility or the likelihood? 


4K It says the possibility exists th-* we may be 


commenting on material inadequacies in the accounting system 


or jsystem of internal accounting control. 
Q AS a practical matter, in the lettor th:.t uses 
the word possibility, did that in effect mea there would 
be one? 
A Yes, unless they could demonstrate to us that there 
were no inatequnetes present Or that they hed answers for 
the things that we believed to be inadequacies, 
Q Mr. Lill, do you know of your own knowledge whether 


' 


the Rule 325 computation that you made in November of 1969 
was available as a public document at that time or within 
the six months thereafter? 

A I don't know of my own Rnowledge. I don't know 
whether the commission made it public or whether the stock 
exchange would make it public. 


Q The audit report was a public document, wasn't it, 
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the long form questionnaire? 

A The answers to financial questionnaire, part l, 
is a public document. 

Q Have you told us to the best of your recollection 
that conversation’ with Mr. Fire’ -nd the plaintiffs insofar 
as it dealt with the matters we ‘ ve been talking about 
here? 

A As I responded, yes. As I recalled it. 


That is the extent of your knowledge? 


Q 
A Yes. 
Q 


Mr. Lill, going back +“ Rule 325 as it existe” 
at the latter part of 1969, in your testimony on the ca~> 
by case basis which the exchange adopted as to the Jong: 
and shorts, didn't it involve the use of the word not werth 
in the rule? Let's see if I am right. The rule said eae 
worthless certain other deductions and that the exchange 
had the right to make these charges, it was under their 
construction of the word net worth. That is a contingen 
| liability because of errors that may rule in contingent 
liabilities. 

MR. BROOKS: That is a question that goes into 
the mind of the stock exchange. I don't know Mr. Lill has 


any competence to answer that. We ought to dctermine that 


first. 
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Q Do you recall that the rule provided for the 
phrase net worth, and then certain deductions, certain 
adjustments to net worth? 

A The rule starts with the expression and a defined 
term net worth, and then it. provides for specified debit 
items or deductions and comes down with ar amount defined 
as net capita’. 


Q In: administeringthe rule on a case by case basis 


the exchange was imposing capital charges on different items” 


A That's my understanding. 

Q Did you understand that they exercisea “hat 
aathority under the terms of the rule as it .as then written? 

A Yes, 

Q You taiked about resolution of item on audit, and 
satisfying you with a resolution of an item? 

A Yes. 

Q I assume you are talking there about identifying 
the error and getting a factual resolution of the iten 
on that basis? 


A. That's: right. 


Q you are not talking about simply examining records 


and finding no claim or something like that, but really an 
identifiable cause of the exror? 


A That's right. The resolutions that I referred 
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to that take place between the audit date and the date 
»£ our opinion or actual factual resolutions. 


Q When a person researches long differences he 


looks presumably throughout his other records to see 


if he can find the cause of the long difference, isn't 
that right? 

A That's among the Starting points, yes. 

Q If he can find that cause, why, then, he has 
resclved it? 

A Yes. 

Q If he can't find that cause, hs still has 4 
question mark, doesn't he? 


A Yes. 
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Q He could look through all his records and 
see if he has a claim against the stock, can't he? 

A Yes. 

Q I guess if he didn't have -- if he had a claim 
against the stock he wouldn't have a long difference -- 
that is to say, if his records immediately showed 
that somebody, that this stock belonged in somebody's 
account, why, then, that would be the end of the aifference, | 
wouldn't it? 3 

A Yes. re he found who it belonced to, sure. 

Q When you looked through your records to see 
if the steck belongs anywhere, and you can't find it, 
then you end up with a ai ernvence? 


MR. HYDE: I object on grounds of 


repetition. We have been through this so many times | 


now. 
MR. CAMHY: There was testimony about 
research, and I want to get to how the research 
was conducted. 
MR. BROOKS: Conducted by whom? 
THE COURT: Mr. Camhy, most of you in 
getting to a point really go over too much cround that 
has been gone over. If you want to ask him about his 


answers to a question about resolution, how the research 
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was accomplished, dc that. You don't have to have the 
question asked again. Ask him that. 

Q Were you ever told how the sieunrch was 
conducted that resulted in the liquidation of these differ- 
ences? 


A 


Q you ever ask? 


A No. 

THE COURT: Is that supposed to be his 
responsibility? 

MR. CAMHY: I think, your Honor, we will 
assert that it was. \ 

Q There was mention on cross of a January 30 
answers to special questionnaire. You said it was 
typed in your office. Did you have etnebias to look at 
it. after it was prepared? 

A Not that I recall. I may have. Under 
normal circumstances ie duPont people would deal 
directly with. our report department in having it 
typed. They would bring over the drafts, it would be 
typed, it would be proofread, and returned to them. 
Every once in a while I did read them. I don't recall 
whether this is one that I read or not. 


Q In discussing the matter of the resolution 
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of the differences with Mr. Speicher, did he ever tell 
you that a number of the magnitude of six or seven 
million dollars would go into net worth as a result of 
these liquidations? 

A I don't recall the exact number being stated. 

Q My point is this: That when we discussed 
it this morning we were talking about a smaller number 
of $2 million into. net worth -- 

MR. BROOKS: Your Honor, tnis has nothina 

to do with any of the cross-examination. It's just 
more direct examination. 


MR. CAMHY: I will get t2 something you 


MR. BROOKS: Youare going about it the wrong 


Q Mr. Brooks asked you on eross if you had 
resolved the difference or if your research had 
satisfied you that it was your tecurity, why, then, 
your profit had increased by thta much, or your net 
worth had increased by that much, isn't that right? 

A As I understood the question, it was that if 
your research was concluded and jou resolved that it - 
was your security and you sold it: would you get’ carizs} 


credit for the full amount of the proceeds, and I said ’es. 
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simply the numerical difference between the number sold 
and the number of shorts bought in, and that it was only 
$2 million,but that capital was helped by six million, 
and that the reason -- 

MR. BROOKS: I object to that. 

Q -- and that at that time you knew that there 
was going to be some effect on net worth but not to the full 
maount ofthe sales. 

MR. BROOKS: I object to the form of the 
question, to the fact that it's way beyond the cross- 
examination, the fact that it misconstrues the questicr 
Mr. Camhy attributes to Mr. Brooks which didn't mention 


the words “net worth" at all. 


THE COURT: Do you understand the question, 


Mr. Lill? 

THE WITNBSS: I believe Mr. Camhy's question 
is the same one as this morning. I did not know the 
exact numbers of the quantity sold out or the quantity 
bought in. I did not know at the time whether or not, 
or to what extent there was going to be a charge for the 
shorts that were bought in. The effect on net worth, 
therefore, is not precisely known, either. 

During this period, this whole year, securities 


were bought in during 1969, becasue when you have a short 
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difference of somebody else claims the stock you can't 
let them off, you have to buy it in. These buy-ins 
took place during the year. As I pointed out, the only 
time I was aware of any sell outs is when Mr. Speicher 
told me there were going to be sales in December. What 
the effect was on net worth or net capital of the total 
buy-ins or sell-outs during this period I just don't 
know. 

Q I am talking only about this period, after 
the 16th and hefore the first of the year, and I am asking 
you whether you were told that there would be a substantial 
increment to net wor*” as a result of this, as. 
distinguished from capital? 

THE COURT: He has alerady answered that, 

hasn‘t he? : | 

A I was not. 

Q Mr. Lill, a movement in the market doesn't 
affect the amount of the claim of the customer for 
a long security which is liquidated, which turns out to 
have been liquidated improperly, is that right? 


A That's right. The customer claim is 


usually for the shares. 


2 That's right. 


Well 7 now -- 
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THE COURT: Mr. Camhy, direct yourself to the 
witness. 

Q Is the customer's claim for the value of the 
shares at the time he bought them or for the shares? 

A For the shares generally. 

Q If there is a dewn in the shares is the claim 
for the original price of th: shares or for the 
lower price? 

A Th’s is a securities difference. The 
customer may not even be aware that it exists. He just 
some day asks for a stock, and he is delivered his stock. 
I don't think value enters into his claim. 

Q Upside there is a risk because if the stock 


goes up and you have to give hin the stock you may 


have to go out and buy it at a higher price, isn't that 


right? 

A Only if the customer claims it and you did 
not differentiate when it was claimed. 

Q If you had sold it when you were liquidating 
aifferences and then the customer came forth you would 
have to qo out and buy it for him, wouldn't you? 

A But you could still deliver it when he aks 
for it, in which case the customer has not been 


exposed to market risk. He has asked for the stock 
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and it's delivered in normal course. Whether or not 
you sold it out or bought it in, that doesn't affect the 
customer's claim. 

THE COURT: I am really having difficulty 
seeing, though it is early, how any of these general 
questions have any relation to this case. Unless you 
are going to show that something specific happened in 
this regard. 

MR. CAMHY: your Honor, I don't have 
any more questions along those lines, but I have one or 
two more questions. 

THE COURT: At the risk of engendering some 
more questions, Mr. Lill, I would like to know this: 

I. am now talking about the 325 rule, and its enforcemencz. 
You indicated that, I think it was prior to 1970, that 
the stock exchange handled this matter on a case by case 
basis. 

THE WITNESS: Yes. 

THE COURT: Thereafter there was a particular 
formula which had to be applied. Am I correct so 


far? 


THE WITNESS: With respect to the seen | 


yes, sir. 


THE COURT: What I want to know is, was 


+ saepetrtemeesinafiaseitaattnen sen netnetitine meatuand nein Ja MRI RO RRR Se me Rt 
| capcom te nenenmnarirnane essen: oR HS 


ne nemeserneem, manana ca ~eemmampammeraen 
oo ereegeme em anece nae sree mmnmemy em cnn . 
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there any standard that you know of that was applied in 
1969? 
THE WITNESS: No,your Honor. It was truly 
a case by case basis depending upon the facts and 
circumstances of each case. 
THE COURT: And they utilized their discretion 
in each particular case? 
THE WITNESS: Yes, your Honor. 
BY MR. CAMHY> 
Q Mr. Lill, could you find the material 
inadequacies letter of 19707 
The material inadequacies letter of November 
25, 1970, your references in the first paraaraph to 
differences which appear to have some relationship to 1969 
items, those references, were they to duPont items? 
A (No response) 
Q They weren't to Hirsch items or Glore 
Forgan items, were they? 


A I couldn't identify -- certain of those 


items -- you say, though, most of these differences 


were discovered in 1970, many appear to have originated 
in 1969. If they originated in 1969, they did not 
relate to Hirsch items, only duPont. 


Q In terms of size. wasn't Hirsch of very much 
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smaller size than duPont? 
A Yes, sir. 
Q And Glore Forgan was also substantially 
smaller than duPont? 
A Yes, sir. 
MR. CAMHY: I think that concludes my 
redirect. 


THE COURT: Thank you, Mr. Camhv. 


Mr. Lill, you may step down. 


(Witness excused) 
THE COURT: We will take a recess. I have 
to take another matter so it may be 15 or 29 minutes 


before we resume. 
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THE COURT. Mr. Camhy, call your next witness. 
HR. CAMHY: I call Paul Chenet.. 
PAUL J. CHENET, called as a witness, having 
been duly sworn, testified as follows: 
.DIRECT EXAMINATION 
BY MR. CAMHY: 

Q Mr. Chenet, what is your present cccupation? 

A Principal examiner in the field examinztions 
departnent regulation surveillance division New yerk Stock 
Exchange. : 

Q What was your occupat.:a during the per’.d 1969 


and 1970? 


A I was a member firm coordinator. 


Q What did that involve? 

A That involved the general supervision an’ liaison 
with an alphabetical group of member organizations. 

Q Were you coordinating surveillance of those 
organizations? 

A Yes, that would be included. 

Q Was one. of the member firms that you were 
couedteitins duPont? 

A It was. 

Q What did coordinating involve? 


A General supervision over the financial operational © 
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affairs and problems of the individual firms. Liaison with 
the firm and eventually we became a clearing house for all 
of the infomation that the exchange had relative to these 
firms, 


Was that true during the latter part of 1969 and 


It was. 
To whom were you responsible, Mr. Chenet? 
During those of this period I was responsible 
to Mr. Fred Stock, 
Q What was his title? 
I believe he was an assistant vice president. 


Was Mr. Bishop in this organization «t that tine? 


What was his role? 


A 
Q 
_a& He was. 
Q 
A 


He was Mr. Stock's superior with the title of 
vice president in Sharge of the department of member firms, 
MR. CAMHY: Exhibits 123 and 251. We are going 
to get those for your Aonor, mies are not up there, 
Q Would you look at these two exhibits, Mr. Chenet 
(handing)? And I ask you whether the letter which is 
dated April 15, 1970, marked as Exhibit 251 is in response 
to the memoran‘ium which is dated 2/2/70 which is marked 


Exhibit 123. It recites that it is. 


-_ 
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to 


a I will agree. 


3 Q Do you recall that Exhibit 123 was prepored | 
4 at the exchange? 
5 A Tt was. 
6 | Q Did you review it before it was sent out? ! 
7 A I did. 
8 2 And to the best of your knowledge was it accurete | 
9 | at the tims you prepared it? o 
10. |} A It was. 
ll | MR. CAMHY: May we have that marked in eviden:ce 
12 | ~=please? 
, 13 | MR. HYDE: Received in evidence? | | 
14 | mR, CAMHY: Yer, received. i offer it. 
og MR. HYDE: Is this offered with respect to Harkins | 
16 & Sells? 2 i 
- ‘MR. CAMIY: ves, it is, | 
MR. HYDE: % chine utes Aone, I object with . 
19 respect to Haskins & Sells on the grounds that mo foundation : 
20 | 


is shown with respect to that defendant. 


MR. CAMMY: Your Honer,. I am not suggesting | 


that Haskins knew the memorandum or saw it or knew even ' 


of its content. what I an asking to do is prove the content 


through thi: witness as refreshing his xeccllection of the 
facts ani then proving the Zacts-~ 


cele meses mae ean ant ar a 


SPVIPRIeew Wie: Ir ORT OrEMmeTeRe the erererEse:. 


7 , . x age j 
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rH COURT: Well, as I understand it your theory 
is that whatever conditions are described to you that 
Haskins & Sells wore aware of them, is that correct? 

MR. CAMHY: Some of them they were. But I am net 
Suggesting that this is a binding admission on the part 
of haskins & Sells. 

THE COURT: All right. At any event the objection 
is overruled. Proceed, 

(Plaintiffs' Exhibit 123 received in evidence.) 

Q Would you look at Exhibit 251 pleaso? This is 

the answer you received to 123, is that correct? 


A Yes. 


MR. CAMHY: I offer that, your Honor, into ee 


MR. BROOKS : For what purpose? 

MR. CAMHY: For the purpose ae showing the 
state of the exchange's knowledge of the facts. 

MR. HYDE: Then it is not offered as to Haskins 
& Sells? 3 

MR. BROOKS: I have no objection to thic coming 
in as a letter received bytthe New york Stuck Fxchange-- 

THE COURT: Well, all right, Mr. Brooks, if you 
have 2o objection, fine. 

MR. BROOKS: But if he is offering it for tho 


truth of what it says as baing binding on the iow york 
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Stock Exchange I don't think he can prove that from Mr. 
3 Chenet. He has to talk to the author of the letter, | 


THE COURT: Well, as I understand it the purpose | 


5 ef the offer, and it is received as to the stock exchange | 
6 | for that, that whatever this letter reflects, these two | 
7 , documents, that they were aware of of these conditions. | 
It is received for that purpose. Obviously the letter | 
? cannot -- the response of duPent cannct be received against 
~ 10 | Haskins & Sells. : ! 
u MR, HYDE: Thank you. | 
xx” (Plaintiffs' Exhibit 251 received in evidence.) 
" MR. CAMAY: Your Honor, May I request that this | 
" be read? The letter itself is se long that x think it weula | 
= be unduly long and I will pick out points in the letter. But 
- I think the whole memorandum is of very much importance | 
" to the case. : 
is THE COURT: Will be read for what purpose? : 
» I am going to have to read it, | : : 
» MR. CAMHY: May I read it aloud or-- ! 
» THE COURT: No, I don't see any purpose to be ! 
™ served in that. I absorb better with my eyes. : 
Psi MR. CAMHY: Thank you, your Honor. Would you | 
” prefer to do that later or now? Or should r gO on? ; 
3 


THE COURT: I you want to ask him some questiens | 
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2 and get it on the record of course you may. : 
3 MR. CAMHY:s He ts already testified that-- , 
4 THE COURT: There is ho purpose going to be served — 
5 by reading something I am going to have to read Jater. rf | 
6 you want to bring my attention to a particular-- | 


MR. CAMHY: Yes. Why don't Ir just do that? 


THE COURT: I understand that. 


9 MR. CAMHY: The memorandu> points out ca page ot 
10 no, the question asked by the memorardum is, did Francis I. | 
ll |, duPont violate Exchange Rule 325-- | 
12 THE COURT: I think what -- I didn’t mean that. : 
13 Just refer me to a page and item that you think I ought : 
14 to look at with particular interest. 

x 1 MR. CAMHY: On page 1, top, a reference to : 
16 an earlier violation in respect of recording keeping. | 
7 THE COURT: All right, | : 

MR. CAMHY: Om page 3, reference to -- 
19 MR. BROOKS: Excuse ma. What document ere you : 
20 referring to? : | 
21 MR. CAMHY: The memorandum on page 2, top, 
* reference to an earlier violation with respect to record | 
78 keeping. | 
” R. BROOKS: I believe yous aid on one ,top. : 
- 


MR. CAMHY: I'm sorry. 
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MR. BROOKS: And I didn't find that. 


MR. CAMHY: On page 3 references to violations, 
or capital positions as & June and July in excess of 
rule requirements. 

THE COURT: All right. 

MR. CAMHYs on page 4 and beginning at tre bottom | 
of page 3 and into seen references to the audit wad 
what the exchange review of the audit disclosed, 

_ THE COURT: All right. 

MR. CAMHYs And particularly a first review-- 
no, excuse me, a review which showed -- 

THE COURT: Mr. Camhy, this is really a waste of 
time. What you are telling me is you want me to read the 
whole document and I will do tisé, 

MR. CAMMY: A1l right, thank pea 

THE COURT: All right. 

MR. CAMHY: May I just point out one thing. 
There is a ratio of 76,128 computed in that autit review. 

THE COURT: All right. 

BY MR. CAMIYs 
Q Now would you turn to Exhibit 251, Mr. Chenet, 


and do you see where it is stated there on page 7 “duPont 


reports to the exchange,” referring to this historically 


tue center of the third paragraph “Upon learning of the 


mh8 | Chenktvdioes: 
above mentioned charges against net capital asserted 
by your department Messrs. Speicher and Gay of FID met 
"with you to discuss the remedial steps" etc. “They 
reported to a meeting of the finance committec ; - e« that 
with your approval and even at your suggestion a program of 
liquidation should be undertaken to reduce the firm's overages. 
The completion of this program together with the additional 
capital raised by duPont resulted in the compliance of the 
firm with Rule 325 on December 24, 1969 as indicated in the 
staff memorandum." 
Now you received and reviewed this letter, didn't 
you, Mr. Chenet? 
A Yes. After Mr, Bighop had received it. It was 
passed on to me. 


Had Mr. Bishop seen the memorandum of Feb.-uary 2nd, 


Yes. ‘ 


MR. CAMHY: Now we go to Exhibits 124,125,126, 427, 


128, 130, 132, 133. Your Honor; these exhibits I will 

ask the witness to identify, in each case they have to 

do with what the exchange knew abour duPont resulting trees 
the events of the previous approximately one year prior t: 
‘in ee Some of them are referred to in Mr. Chenet's 


memora: .~ of February ?, i970. 


Cc nein Niweer raeyis 
Q Mr. Chenet, would you look at Exhibit 124? Is 
that a memorandum which was generated within the exchange? 
In one of the departments nie your coordination? 
A Yes. 
MR. CAMHY: IZ offer Exhibit 124. 
MR~ BROOKS: No objection. 
MR. HYDE: I object with respect to Haskins & 
Sells if it is offered against Haskins & Selis, 
MR. CAMHY: It is not offered against Haskins 
& Sells. 
THE COURT: All right. 
| (Plaintiffs' Exhibit 124 received in evidence.) 
Q Would you look at Exhibit 125, Mr. Chenet? Is 
that a letter which the exchange received in the course 
of its surveillance from from F.I. duPont? 
A Yes. 
MR. CAMHY: I offer Exhibit 125. 


MR. HYDE: Is this offered against Haskins & 


MR. CAMHY: No. 
MR. BROOKS: No objection, 
(Pldntiffs’ Exhibit 125 received in evidan=..) 


Q Would you look at Exhibit 126 please. Is this a 


| handwritten memorandum I believe prepared by Nr. Bishep? 
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MR. BROOKS: Isn't a better question whether this , 


can be identified by Mr. Bishop's -- 
MR. CAMHY: I am trying to shorten this. We did it~! 


THE COURT: The problem with this is I can't read 


Q Mr. Chenet, will you read it please? Before you 


do can you identify it? 
A It appears to be a memorandum in Mr. Bishop's 
handwriting, yes, sir. 7 
MR. CAMHY: Your Honor, I offer it and then 
could he read it please? 


MR. HYDE: Is this offered against Haskins & 


MR. CAMHY: No. 
THE COURT: All right. 
| It is dated 3/13/69. 
THE COURT: I cen read that. 

A Also, please have an office inspector go to duPont 
to check their complaint handling procedures and backlog. 
SEC is bringing-- 

Q "PVT" I beliove private. 

A --“private proceedings against firm for poor 
handling of complaints. The New York SEC office should be 


able to provide information, info. Would like to consider 
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appropriate" -- it looks like institution if complaint 


handling is inadequate with the initial "B", 
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Would you look at Exhibit 127, please? 

Is that a letter sent by the exchange to 
duPont at or abouw the time indicated? 

A It is. 

MR. CAMHY: Your Honor, I offer it. 

MR. Is that offered against Haskins & 
Sells? 

No, not against Haskins * Sells. 
BROOKS: Which number are you now 
offering? 
CAMHY : 427; 


BROOKS: Have youoffered yet 176? 


CAMHY : I believe I did. 


BROOKS: Has it been received? 
COURT: Yes. | 2 
MR. BROOKS: I have no objection to 127. 
(Plaintiffs' Exhibit 127 was received in 
evidence) 
Q If you would look at 128, please. Is this a 
letter sent bythe New York Stock Exchznge at or 
about the date indicated, to Irving Pollack, director 
of trading and markets Securities and Exchange Commission? 
A st 18) 


MR. CAMHY: I offer it against the stock 
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if he knows what it is. 
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2 exchange, your Honor. 
3 MR. BROOKS: I have no objection. 
4 (Plaintiffs' Exhibit 128 was received in 
5 | evidence) 
6 Q Exhibit 129 seems to be the come of certain 
7 remarks by the chairman of the exchange. On April 10, 
. 1969. 
° MR. BROOKS: I fail to see how it is surposed ' 
” to be by the chairman of the exchange. 
il MR. CAMHY: It says, I as chairman -- 
) a THE COURT: ‘7t says I as chairman do 80 
- | censure your firm. 
” | MR. BROOKS: It doesn't say chairman of th2 
15 exchange. ve : 
6 MR. CAMHY: I am sorry, en chairman of the 
meeting. It's the text of some official censure. 
“ 
| 
2 | Q Do you know what it is, Mr. Chenet? 
* A It appears to be the text of the censure 
as that was delivered to duPont firm and paghnexe 
” on or about this date. 
”: MR. TAMHY: I offer it. 
25 


MR. HYDE: As against Haskins & Sells? 
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MR. CAMHY: No, against the exchange 
MR. BROOKS: No objection. 


(Plaintiffs" Exhibit 129 was received i 


evidence) 


Q 


Will you look at Exhibit 130, please. Is 


this a memorandum dated 5/15/69 prepared by a Mr. King 


on the staff of the exchange? 


MR. BROOKS: Is ~ounsel simply asking Mr. 


Chenet to read the memo or is he asking him if he's 


seen this before or can he tell us -- 


Q 


Can you tell us whether this is an authentic 


document from the files of the exchange? 


A 

Q 
systems and 

A 


I believe. 


Yes, it appears to: be. Yes. 


And it deals with the subject of duPont's 


procedures? 


Insofar as customers’ complaints are concerned, 


MR. CAMHY: I offer it, your Honor. 
MR. BROOKS: No objection. 

MR. HYDE: Against Haskins & Sells? 
MR. CAMHY: Against the exchange only. 


(Plaintiffs' Exhibit 130 was received in 


evidence) 


Q 


Did you see this memorandum at or about the 
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time it was prepared, Mr. Chenet? 
A I don't recall having seen this. 
Q Did you see it sometime after it was prepared 
but prior to the merger of Hirsch and duPont, sometime 
in the months following the merger? 
A No, eit, 2 don't recall having seen it during 
that period. 
Q Do you remember any time when you saw it? 
: I do not. 
MR, CAMEY : x Honor, it being in evidence 
I would just like to refer to a couple of portions of 
| it, if I may. 
THE MITHESS ; May I ame my last answer? 


Q Yes, 


A I see that my initials are on the upper left- 


hand corner designating that this memorandum be put in 
a file so at sometime or other I apparently did see 
it. But I don't recall it. 
MR. CAMHY: On page 6,your Honor, toward the 
bottom, at the very bottom of page 6 the paragraph 
Starts and continues over to the next page. We will 
at a later time make certain coutentions about the 
failure of the firm to deliver out securities and 


what the implications of that were. 
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Q Would you look at Exhibit 131, please? Is 
this a letter prepared by the *--hange and sent to 


Francis I duPont on or about the date set forth on it? 


xe is. 

MR. CAMHY: I offer it, your Honor. 

MR. BROOKS: No objection. 

MR. HYDE: Not against Haskins & Sells. 
MR. CAMHY: Not against Haskins & Sells. 
(Plaintiffs' Exhibit 131 was received in 


evidence) 


THE COURT: Beginnina tomorrow I want this 


~recodure to change. We have spent one half hour 
merely having Mr. Chenet identify documents that vou 
and Mr. Brooks could very well have gotten identified 
be fore. I am not having that from now on. If there 
is going “ be no question about the authenticity 

of documents I want that done. There is no point in 
having the man here merely to identify the documents. 


MR. CAMHY: Your Honor, I did try to do that, 


THE COURT: Not only Mr. Brooks bu: Mr. Hyde 
) 
as well. Deal with it. For the remainder of this 
trial I am not going to sit here while some! ady sits 


down and identifies documents that nobody objects to. 
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MR. CoMHY: Your Honor, I did endeavor 
to do that before the trial started. 
TE COURT: Well, you and Mr. Brooks and 
Mr. Hyde make a more successful attempt to avoid 
- that beginning tomorrow. 
MR. CAMHY: Your Honor will note that these 
have all been reproduced, premarked and sent to them by 
at least a week before then with a request that we be 


able to do this and we went to great effort to do that, 


THE COURT: All right, let's proceed. 

MR. CAMHY: Thank you, your Honor. 

Now, Mr. Brooks will we have any problem 

. on -132 and 133? 

MR. BROOKS: On authenticity, Mr. Camhy. 

MR. CAMHY: Chas Se thak the were Gonpaced 
in the exchange. In which case I offer them, your 
Honor. They relate to the processing of duPont at the 
exchange and they are not offered against Haskins & Sells. 

MR. BROOKS: Some of them were not prepared 
at the exchange. They are directed to the exchange. 

MR. CAMHY: Or received by the exchange. — 

MR. BROOKS: Received by the exchange. 


They are authentic. 


your Honor, and I will go further. 
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THE COURT: © All right, 132, 133 and 133A 
received in evidence. | 

(Plaintiffs' Exhibits 132, 133 and 133A were 

receives in evidence) 

MR. CAMRY: Your Honor, I believe that 
Exhibit 134 and Exhibit 137 have already been introdticed 
into evidence through Mr. Lill and I would like Mr. 
Chenet to look. at them and just sckiewtates that he saw 
these at or about the time because his seeing them is of 
some interest in this matter. (handing) 

MR. BROOKS: ps don't see anything in the 
record abcut 134, Mr. Camhy. 

MR. HYDE: Do you mean 135? I believe Mr. 
Lill was examined about 135 and 137. 

MR. CAMRY: 137 is in, isn't it? 

MR. BROOKS : Yes. 


MR. CAMHY: All right, fine. 


Q . Would you look at Exhibit 134, please, 


and tell me whether this is a memorandum prepared in the 
exchanze (handing). | 

A 2e is. 

Q And did you see it at the time it was 


written or shortly thereafter? 


A Shortly thereafter. 


1370a 
Chenet-direct 268 
Q Now, here's a letter, Exhibit 137 from the 
exchange to Francis I. duPont, which is in evidence. 
It is dated November 12, 1969. My question is what 
role if any did you play in connection with that 
letter? Did you review it before it was ——’ 
A Not before, no, sir. 
Q Did you see it after it was sent? 
I did. 
Shortly after it was sent? 
Shortly after. 


MR. CAMHY: Thank you. I offer Exhibit 134. 


MR. HYDE: Not against Haskins & Sells? 


MR. BROOKS: No objection. 

(Plaintiffs' Exhibit 134 was received in 
evidence) 

MR. CAMHY: Can wehave Exhibits 139, 140, 
216. I intend to offer all three, Mr. Brooks, unless 
you have some objection. 

MR. BROOKS: I have no objection to the 
authenticity of the documents. Exhibit 140 was a 
document sent to the stock exchange. I have no objection 
to it as an authentic document received by the stock 


exchange. I don't know anything abcut the handwriting 


MR. CAMHY: No, as against the stock exchange. 
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that appears on the various documents so I can't 
consent to the handwriting. 

MR. CAMHY: The handwrit’ g was on them when 
I got them from you, Mr. Brooks. 

MR. BROOKS : I don't dispute that. 

MR. HYDE: I take it these are not offered 
as against Haskins & Sells. 

MR. CAMHY: No, they are not. 

I offer them. May they be received? 

MR. BROOEKS: I have stated my objection. 
I don't object to the documents. 


THE COURT: All right. 


(Plaintiffs' Exhibits 139, 140 and 216 were 


received in evidence) 

THE COURT: What am I supposed to gain by 
Exhibit 216, which is a report of rumors and gossip? 
What am I supposed to be enlightened on that on? 

MR. CAMHY: Your Honor, the date of this 
is December 23, 1969, and the question is what was the 
exchange alerted. to or knew of at the time it eas having 
these negctiations with duPont. and Haskins & Sells. 

What other information or input was it getting. 

THE COURT: All right. 


Exhibits 147, 148 and 
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I offer these against the exchange. 

MR. BROOKS: No objection to authenticity. 

THE COURT: All right. 

(Plaintiffs' Exhibits 147, 148 and 158 were 

received in evidence) 

MR. CAMHY : Exhibits 145 and 150. I am 
going to offer them and then I would like to question 
Mr. Chenet about them. If you have any objection 
as to their going in -- 

MR. BROOKS: I don't dispute they are 
authentic. 

CAMHY : I offer them into evidence. 

HYDE: Against? 

CAMHY : Against the exchange only. 

BROOKS : I think if counsel is qoing to 
question the witness, your Honor, he should do that 


then offer them. 


Q Mr. Chenet, would you look at Exhibit 145? 


Is this a memorandum that you made? 

A It is. 

Q Does it reflect a conversation you had with 
Mr. Sam Gay at Francis duPont? 

A It does. 


Q Didyou advise Mr. Bishop of this conversation 
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or furnish him with a copy of the memorandum? 
A Normally I would have taken one action or 
the other, yes. 


MR. CAMHY: Your Honor, I call your 


attention to the second paragraph. 
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272 

MR. BROOKS: ~° Your Honor, the answer was 
responsive, and I move to strike it. It tells us: nothing 
about the answer of whether it was sent to Mr. Bishop or 
not. It could have been they have no normal practice. 

THE COURT: Well, what I gather from the answer, 
Mr. Brooks, Mr. Chenet is indicating +hat he did send the 
document to Mr. Bishop. 

MR. BROOKS: What he told us is normal practice 
would either be to -- I understood the question to be, 
A or B. I think he told us his normal practice would be 


© do either A or B. He didn't tell us that he sent 


this memorandum, and he didn't tell us whether it waz 


. Aor B. 


THE COURT: Well, I am sorry, I only heard A, 


I didn't hear B. 
Would you read the answer back? 
MR. CAMRY: Your eee. aie I rephrase the 
question? © 
THE COURT: » All right. 
BY MR. CAMHY: 
Q Would it have been your normal practice to make 
a copy of this memorandum available to Mr. Bishop? 
A Net necessarily, no, sir. 


Q Would it have been your normal practice to 
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either do that or tell him about it contents? 
& Yes, I kept him generally aware of items of 
this nature. Yes. 
MR. CAMHY: I offer the document in evidence. 
THE COURT: You don't have any resollection of 
having talked to Mr. Bishop about this or having given him 
this document? © : 
THE WITNESS: Not specifically, no, your Honor. 
“MR. CAMHY: I offer it into evidence. 
MR. BROOKS: No objection. 
THE COURT: All right. 
(Plaintiffsa's Exhibit 145 was received in 
evidence. ) 


MR. CAMHY : I have called the Court's attention 


to the second full paragraph of the memorandum dealing with 


achieving capital compliance with a liguidation of differ- 
ences, long securities in difference accounts. 
Q Would you look at Exhibit 150, Mr..Chenet? 

Is this a letter which you received from 
Francis I. duPont, or which Mr. Bishop did, or the exchange 
aid? 

It is. 

MR. CAMHY: I offer it into evidence. 


MR. BROOKS: No objection. 


1376a 
cy net-direct 


THE COURT: #12 right. 
(Plaintiffs' Exhibit 150 was received in 
evidence.) 
Q Would you look at Exhibit 153? 
Mr. Chenet, is that your handwriting at the 
bottom of Exhibit 153? 
A It is. 
Q Is this a letter which you received from duPont? 
A copy of a letter from the Toronto Exchange -- 
A A copy of a letter received by duPont, yes. 
MR. CAMHY: I offer it. 
MR. BROOKS: No objection. 
(Plaintiffs' Exhibit 153 was received in 
evidence.) | | 
MR. CAMHY: This is not against the Maas 
I call the Court's attention to the handwriting 
at the bottom of the page. §_‘ I think I can read the hand- 


writing. 


Does the Court have any trouble with the hand- 


writing? 
THE COURT: Mr. Chenet's handwriting is a 
little clearer. 


MR, CAMHY: Could we have Exhibits 159, 159-A 


and 159-B? 
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Q Mr. Chenet, do you recognize these documents 
(handing) ? 

A I know what they are, yes. 

Q Are these the computations of adjustments to 
the computation of capital made by the exchange staff? 

A They are not the computations themselves. 
They contain summaries of the computation. 

Q And the date of this computation is as at 
September 28th -- excuse me. I may have offered you the. 
wrong group. The date is at January 30, 1970. 

A Yes, sir. 


MR. CAMHY: I offer them against the exchange 


only. 


MR. BROOKS: May I ask a eosetion, your Honor? 

THE COURT: Surely. 

MR. BROOKS: Mr. Chenet, when you said you know 
what they are, does that mean that you know they are docu- 
ments from the files of the exchange? 

THE WITNESS: Yes. 

MR. BROOKS: No objection. 

(Plaintiffs' ‘Exhibits 159. 159-A and 159-B 

were received in evidence.) 

THE COURT: The date is ‘anuary 30th. 


Are these summaries as you indicated of computa- 
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tions that were made earlier, or is the date January 30th 
the date that the original computations were made? 

MR, CAMHY: Your Honor, may I respond to that? 
It arose -- 

THE COURT: I mean, I would prefer him to 
respond to it. 

MR. CAMHY: Except that it kind of arose from 
an error of my picking them up. 

I was intending to offer a different group. 

THE COURT: Well, I think maybe Mr. Chenet may 
still be able to answer it. 

Can you? 

THE WITNESS: Yes, sir. 

The date "2nuary 30th is the date as of which 
the computations were made. 

THE COURT: All right. 

MR. CAMNY: May we have Exhibit 143? 


Q Mr. Chenet, do you recognize this exhibit 


(handing) ? 


A I do. 


Q Is this the summary of the computation made by 
the exchange on September 28th -- 2&8 at the September 28th 


audit date? 


A This is a summary of the capital analysis 
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prepared by the exchange ‘as of that date. 
MR. CAMHY: I offer it. 
MR. BROOKS: No objection. 


MR. CAMHY: I offer it as against the exchange 


THE COURT: All right. 
(Plaintiffs' Exhibit 143 was received in 
evidence.) 
BY MR. CAMHY: 


Q Mr. Chenet, can you tell us who Mr. Dominach 


A Mr. Dominach was the special operations co- 
ordinator hired by the exchange, I believe some time early 
in 1970. : 

Q Was he assigned to play a role in thee Hirsch- 
duPont merger with Glore Forgan? 

A Yes, he was. 


Q Was it his job to in part oversee the mechanics 


of the putting together of those firms and report on it? 


A I believe it was, yes, sir. 

Q Can you tell us who Mr. Arning was? 

A : Mr. avnine was at this time was the vice- 
president of the Stock Exchange. Probably a senior | 


vice-president of the Stock Exchange. 


1380a 
Chenet-direct 278 


Q Was Mr. Arning taking any role in connection 
with duPont during the sprine of 1970? 

A Yes, he was. 

Q Can you tell us what that role was? 

A Well, as senior vice-president I'm sure that all 
information regarding member firms would eventually filter 
its way through Mr. Arning's office. 

Q Do you know whether he was concerning himself 
during this period with the capital problems of several 
member firms including duPont? 

A He was. 

MR. BROOKS: I object to the question and move 
to strike the answer. There is no demonstration of Mr. 
Chenet 's competency to “all us what Mr. Arning was con- 

cerning himself with. 
7 THE COURT: The objection is overruled. 
It has been answered. 

Q Mr. Chenet, would you look at Exhibit 167. 

Can you tell us whether this is from the 
exchange's files? 

A It is. 


MR. CAMHY: Mr. Brooks, I know that on deposi- 


tion Mr. Chenet said thai this was not one which crossed 


his desk. On the other hand, it was identified by Mr. 
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MR. BROOKS: Do you plan to call Mr. Arning? 

MR. CAMHY: Yes, I do. 

MR. BROOKS: I prefer that he identify it. 

MR. CAMHY: I wish to use the text of this to 
examine the witness with respect to certain matter that 
I examined him on on that deposition. 

THE COURT: This witness? 

MR. CAMHY: This witness, yes. 

MR. HYDE: This is not offered against Haskins 
& Sells? 

MR. CAMHY: That's right, it is not offered 


against Haskins & Sells. 


MR. BROOKS: I have no objection, your Honor. 


THE COURT: All right. For that purpose it 
will be received. 
MR. CAMHY: Thank you, your Honor. 
(Plaintiffs' Exhibit 167 was received in 
evidence.) 
MR. CAMHY: Does the witness have a copy of it? 
THE WITNESS: Yes. 


Mr. Chenet, on examination before trial I asked 


MR. CAMHY: Strike that. 
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Q I ask you now, do yeu agree, or, did you agree 


or disagree with the view set forth in the very first 


paragraph of this memorandum? | 
MR. BROOKS: Your Honor, I object. 


Mr. Camhy has just stipulated that Mr. Chenet 
did not see this memorandum contemporaneously. $$ If he wants 
to ask him a question he should do it without reference to 
a memorandum. 

THE COURT: I think that's right. 

MR. CAMHY: Well, your Honer, I asked him -- 
all right. 

Q Mr. Chenet, was the substance of these views 

communicated to you by Mr. Dominach at or about that time 
orally? 


A In general, yes. 


Q Now looking at that, looking at the content of 
the memorandum can you say now that you agreed or disacreed 
with those views in the jos paragraph? 

MR. BROOKS: Your Honor, I think we should have 
testimony as to what was conveyed to the ciniees orally at 
the time and not try to do this by reference to a memo~- 
rYandum -- 

THE COURT: I'm entirely in agreement, Mr. — 
Brooks, because I have no way of knowing what he has agreed 


BATU Rs) MIDORI ME mmrimem meme nem - 


ms10 Chenet -tivect 
‘to and what he is talking: about. 

MR. CAMHY: Well, your Honor, on deposition I 
showed him the memorandum and asked him, "I ask you whether 
you agreed or disagreed with the view set forth in the 
first pagraph," and I got an answer. 

May I read that answer? 

THE ees Why don't you ask him, put a 
question to him that covers the items in the first para- 
graph and ask him does that accord with his views at the 
time and during his investigation. I assume he was a 
part of the investigating team. 


Q Mr. Chenet, based on your evaluation of the 


duPont situation at that time would you agree or not agree 


with the recommendation that the merger be delayed until, 


one, assurances of additional capital are provided and, two, 
that Acct operations exposure be completely adentified 
and substantially reduced? 

A Speaking as duPont's coordinator I would agree 
with number two. 

Q That is that the merger be delayed until 
duPont's operations exposure be completely identified and 
substantially reduced? 

A I would probably quarrel with the words 


“completely identified". I don't know -- but certainly 
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substantially reduced. 

Q Did you communicate that point of view to any- 
body at the time? 

A I had discussion with Mr. Dominach and also with 
Mr. Stock. 

Q Did you communicate that point of view to them 
in these discussions? 

A I did. 

Q Did you tell Mr. Stock that you had received 
the same communication from Mr. Dominach? 

A I am not sure I understand the question. 

0 When you spoke to Mr. Stock did you tell him -- 

THE COURT: Wait, please. We are beginning 

to throw a great many nahien aeeinll here and r'm not too 
sure that I know what the positions of these people are. 

Q Mr. Chenet, would you tell the Court who Mr. 


Stock was? 


A Mr. Stock was my immediate superior. 


Q And may we have his title? 
He was an assistant vice-president. 
THE COURT: — All right. 
, I suppose he testified to that before. You 
reported to him, as I understand it, about your investiga- 


tion? 
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THE WITNESS: - Yes, your Honor. 

THE COURT: In terms of duPont. 

THE WITNESS: In general terms, yes, sir. 

“THE COURT: All right. who was the other 
person? 

MR. CAMHY: Mr. Dominach -- 

THE COURT: I know that, you mentioned somebody 
else, I think I know who Mr. Dominach is. I remember 
that testimony. 

Was there a Mr. Ash that you mentioned? 

MR. CAMHY: Mr. Arning. 

THE COURT: All right. I thought you had 
mentioned someone else as well. All right. 


Well, the hour is late, ladies and gentlemen. 


(Adjourned to Thursday, June 19, 1975, 


at 10.00 o'clock a.m.) 


We will adjourn until tomorrow morning at 10 o'clock. 
| 
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HOWARD C. HIRSCH, et al. 
VS. 
HASKINS & SELLS, INC., et al, 


June 19, 1975, 
10 A.M. 


MR. CAMHY: There is one witness, Mr, Speicher, 

I intended to cz1l,. and his attorney has an important 
professional problem this afternoon, and Mr. Speicher has 
& problem tomorrow. It might interfere with things if he 
had to wait until tomorrow. 

We all consent, as I understand it, to his being 
taken out of turn now if your Honor will permit us to do 80. 

THE COURT: Since all I have heard from Mr. 

Chenet is the identification of exhibits I dortt think it 
will confuse me at all. 

The wens is “Yes." 

MR, BROOKS: If I may make a point, in response 
to your ddbeetive yesterday Mr. Camhy and I have caucused 
about exhibits. mr, Camhy gave me a lengthy list, and I 
have suehneiia sen exhibit, and have some problems as to some 
and no problens as to others, 


There is a long list that are exhibits of fered 


by Mr. Speicher, weekly capital computations of the duPont 


firm which were sent to the exchange. 
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We take *he position if Mr. Camhy wants to 


introduce these exhibits he should introduce them at the 
time Mr. Speicher is on the stand, because he is the best 
person to question about what the documents mean, and when 
he wrote them and how he wrote them, rather than later 
through some other exchange witness who while they might 
have found a document in the exchange’s file has very little 
probative basis, 

Mr. Speicher is coming on the stand now, and I 
wanted to make this point at this time. 

THE COURT: I agree with that. It seems to me 
that whatever objections you have I would be able to deal 
with them more bepieend ie if themn who knows about’ the 
documents is on the witness stand at the time you make 
your objection. 

MR. BROOKS: I quite agree. I had suggested 
this to Mr. Camhy and he was of the opposite view. That's wh 
I wanted my position to be on the record. 

MR. CAMHY Because of the pressure of the time 
I will not take the «ime of the court to argue the point. 

May we have Mr. Speicher now, please. 

MR. BROOKS: I also would like to say, your Honor, 
subject to your wishes,Mr. Gillespie will ‘iandle our 


responsibilities as to Mr. Speicher both in objecting and 
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2 any cross-examination we may have, 
3 THE COURT: I have rio difficulty with that, gentle- 
4 men, those of you who are assisted by counsel, except for 
5 the fact I want it clear, though, we will have one lawyer 
6 haadling one witness. 
7 MR. BROOKS: yes, sir. We understand that. 
8 
9 NILT ON — a. SPEICHE R, called as a witness, 


10 


having been duly sworn, testified as follows: 


8 DIRECT EXAMINATIQN 
BY MR. CAMHY: 
13 | Q Mr. Speicher, what is your position? 

A Presently I am the liquidator of the old firm 
Fe. I. duPont, Glore Forgan & Co, 


Q What wes your position in the latter part of 1969, 
early part of 1970? 

A I was a senior partner. My duties included tax 
work for the firm and for its corporate subsidiaries, ‘The 
corporate subsidiaries I oversaw, and I was an adviser ‘to 


the office of the managing partner, 


THE COURT: I'm sorry, Mr. Speicher. I didn't 
hear that. What firm were you a senior partner in? 


THE WITNESS: F.I, duPont, Glore Porgan & Co. 


= €& & 8 


THE COURT: All right, Mr. Camhy. 
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Q Are you familiar with transactions at the end 
of 1969 and the very early part of 1970 in which certain 
securities differences were liquidated? 

A I am. 

Q Did this follow a meeting which you had at the 
exchange at or about December 16, 1969? 

A Yes. 

Q Were you present at that meet ing? 

A Yes, 

Q Do you recall at that meeting that the subject 
of discussion was capital compliance based on the Haskins & 
Sells audit as at September 28, 1969? 

a It concerned that as well as other matters, 

Q Was there under discussion the question of 
additional charges to be made in computing capital based 
on that audit? 

A Yes. 


Q Did the exchange assert that there were certain 


substantial additional charges that they intended to make? 


A Yes. 

Q Was one of these an item called dividends on 
securities fail to receive? 

A sYes, 7 


i, 
Q Of approximately 1.8 million dollars? 
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A No. Wrong figure. Six million odd. 
Q No, I am not talking about what was liquidated, 
I am talking about thé charge they intended to make. 


A Yes. 


Q Eight million one. 


A Correct, 

Q That figure came from the Haskins & Sells audit, 
did it not? 

A Yes. 

Q There was another figure in the Haskins & Sells 
audit which was called dividend differences of approximately 
one million eight? 

‘A Yes. 

Q Do you recall that there was discussion of that 
particular charge, also? 

A Yes. 

Q As I recall, that charge was resolved by a 
reclassification of the item? 

A After Haskins & Sells wrote a particular 
adjustment to it, or a statement to it. I have forgotten the 
exact facts. 

Q Which in effect adjusted their Classification 
of the item as at the audit date? 


A t changed its status, yes. 
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THE COURT: Mr, Camhy, I am not clear on this. 

I thought the eight million you referred to it as coming 
from the Haskins & Sells audit showing what, a difference? 
What I don't understand is you referred to it as a charge, 
I thought the charge was a penalty that the stock exchange 
was going to impose. 

MP. CAMTY: The eight million one, as I understa 
it, and as I understand the witness has testified to it, 
was something called dividends on securities failed to 
receive. And it was an item which the exchange was going 
to burden capital with so as to reduce capital by that 
amount. 

e Is that correct, Mr. Speicher? 

A Yes, 

Q Following that discussion, did the duPont firm 
proceed to liquidate approximately six million dollars 
in long difference securities? 


A Yes. 


Q That liquidation resulted, I presume, in certain 


cash proceeds? 

A Yes. 

Q Was the cash proceeds used to buy in the items 
which formed part of these capital charges? 


A Yes, 


C8 mentee meme 
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Q Approximately ‘how much of the proceeds was used 
for that purpose? 

A In the area of four million plus. 

Q The Natenes of the six million proceeds, was that 
simply infused into the general cash funds of the company? 

A Yes. 

Q Did that have its concomitant effect on the 
ca@ipany's P and L? 

A Did it what? 

Q Did it have its consequent effect on P and L? 

A Yes. 

Q To that extent thereby improving the profit 
or perhaps reducing the loss by approximately two million 
dollars? 
A Yes. 
Q And thereby increasing net worth by that amount? 
A Yes. 
Q What was the effect on capital computation of 
the six million dollars proceeds? Was that approximately 
an eight million dollar effect? 

A No. 

Q What was the effect? 

Six million. 


Six million? 
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A Yes, 

Q And that reduced yOur capital deficiency in 
approximately six million dollars? 

A Correct, 

Q Were these securities securities in which you had 
identified a particular -- the long securities sold, were 
these securities in which you had identified a particular pr 
prietary. attount of the firm which indicated that the firm | 
Owned them in a pear’ ‘cular account? | 

A No, it was not located in a firm proprietary 
account, 

Q As I understand it, these were securities where 
you aia what you considered to be adequate research against 
your records and found no other clrim against them? 


( 
‘ 


A At that time, that's right. 


you actually had the securities. you checked to make sure 
it wasn't just a ticket, but really an actual security 
in the firm's position, is that correct? : 

A That is my understanding Of what was done in 
the cage, yes, sir, 

Q Secondly, it is your understanding that the firm 
had what they considered an adequate look for the security, 


for an account in which the security belonged, and found 


Q Yes. So your position is that you found that 
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that they had no such account? 

A I don't follow the question. 

° Te ia your unders‘:anding that there was a search 
for a place belonging co » custemer, another broker, Gome 
other claim on the « “ack, acainst the firm's records, and 
that they could find no other ciaim? 

A None at that time. 

Q This in effect meant that you were, based On your 
records, over the stock? 

Correct. Before the Sale, 


Excuse me? 


Before the sale, 


A 

Q 

A Before the sale. 
Q 

A 


Yes, 

Q Did you advise the exchange of what you did? 

the exchange know you were doing this? 

A I know they did scmiiheces between the 16th 
and the 26th or the 27th. 

Q And did Haskins & Sells know you were doing this? 

A Yes. 

2 And was this done consistent with the instruct.-ns 
or the conversation you had with mr. Bishop, Mr. Lill, 
et cetera? 


A I believe so, 
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MR. CAMHY: Your Fonor, that's all I have of 
the witness, you may examine, 

(Pause) 

THE COURT: What do you plan to do with the 
exhibits? 

MR. CAMHY: I was about to get te that point. 
I had been distracted, Mey I have just a moment of argu- 
ment on the question that Mr. Brooks reised Previously. 

Each of the exhibits in question is a letter 
from duPont to the stock exchange informing the exchange 

' Of a weekly capital position as computed by duPont. 
If I offer these at all I would offer them only 


sa — not the truth of the content of the Statement 


but merely that it had been received by the exchange. 


THE COURT: Let me try to shorten it. Mr. Brooks 
indicated that he had Some objections not on authenticity 
but I gather some other objection to some of those because 
it would appear to me that as to those exhibits since 
Mr. Speicher is on the witness stand and I understand he 
will be able to teil us about them there should be an offer 
made now. Those he has objection to we can handle later, 

MR. CAMHYs I am Sure Mr. Brooks will concede 
his client received them all. What Mr. Brooks wants 


to do is open the door to a long examination of Mr. Speicher 
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in my case as to the truth of tha content, and I am not 
offering them for that. I am offering them only to show 
what the exchange was told, not. that what they were teld 
was true. I would keep Mr. Speicher here for an hour on the 
exhibits, and I would prefer not to have to call him back, 

THE COURT: Let me handle it this way. I frankly 
don’t: know. Mr. Brooks has raised what would seem to me to 
be a valid point. I will not allow the examination into the 
-Ontents of the documents to proceed on your case, if that 
dine to help you. 

MR. CAMHY: I will do my best during cross- 
examination to pull all of these Out to see if we can get 
them marked now. I don't think it is necessary, because 
the exchange got every one of them. They came from their 
file. 

MR. BROOKS: I can provide you with the numbers, 

THE COURT: The only ones you need to produce now 


is those on which there ia some dispute. 


MR. CAMHY: He says every one I’ have to identify 


through this witness. There are 52 of them, 
MR. BROOKS: Iii % have any objection to them 


being offered in bulk, and Mr. Gillespie has one question 
on the whole bulk. 


THE COURT: All right. I don't see how you can 
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object to that, mM, Camity. 


MR. CAMHY: Can you find the exhibits? 


RR. BROOKS: I can give you the numbers. 
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CROSS -EXAMINATION 
BY MR. GILLESPIE: 

‘@) Mr. Speicher, yesterday Mr. ill testified on 
cross-examination that the security court differences 
that existed at the time they rendered their opinion 
in November of 1969 were at various piled of research. 
Does your recollection accord with that? 

A Yes. -Sam Gay was the may in charae of the 
back office, it wasn't my function, but IF would be aware 
there were various Stages of completion to any research 
work being done. 

Q Were you aware of any liquidation of long 
security differences by the ite ie ae the opinion of 
Haskins & Sells in November of 1969 and prior to the 
meeting on December 16 at the New York Stock Exchanae? 

A No. : 

MR. CAMHY: May I hear the question and 
answer again, please. 
(Record read) 

Q Focusing for a moment on the December 16, 1969 
meeting, did you understand from Mr. Bishop it would 
be all right to sell the securities, these long 


securities, only if yu found them to be owned by you? 


MR. POLLACK: Objection to the form of the 
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question. 

MR. CAMHY: X join ir the objection, 

THE COURT: The question is, did you under- 
stand from Mr. Bishop that you could only sell these 
securities after finding that they helonged to you? Is 
that the question? 

MR. GILLESPIE: The question is, your 
Honor, did you understand from Mr. Bishop at the 
December 16 meeting that it would be all right to sell 
the long ivgtintes only if you found them to be owned by 
you. 

THE COURT: The objection is overruled. 


He said with research. That's the words he 


Q Did the nature of the research “hat was 
done -- strike that. 


To your knowledge, were the long securities 


that were sold, long security differences that were sold 


after the December 16 meeting, were these researched 
prior to their sale? 

A There must |} been some research done 
on any one that we sold. The extent of it I wouldA't 
be able to tell you. 


Q Who would be able to tell us the extent of 
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the research? 

A The back office. Probably Sam Gay. 
Perhaps not. Perhaps someboéy working with Sam. 

Q Who actually decided to liquidate the securities 
at Francis I. duPont? 

A Immediately after that meeting that you 
referred to of December 16, Sam Gay and I went backto 
the office and the finance committee and the policy 
committee both met together. Tt was decided 
at that meeting that we would proceed with the liquidation. 
There were three of us asked to be in charge of it, 
myself, Sam Gay and Wally Latour. 

Q What procedure did you follow in determining 
which securities should be liquidated? 

A I dind't make selections. Iwas with the 
group but I didn't make the selections. 

Q You didnot make the selections? 


A No. 


Who did make the selections? 


I am not positive of that. 

Did the nature -- 

THE COURT: Wait a minute, Mr. Gillespie. 
Are you moving away from that point? 


MR. GILLSSPIE: No, I am not, your Honor. 


Speicher cross 
THE COURT: I was just soing to wait until 
you finished. All right. 
Q Did the nature of the research that was 
done enable you to make any judgment that upon liquidation 
capital credit could properly be ciaimed by the firm? 
A In light of the conversations we had on the 
16th, I would say the answer would »e ves. 
MR. GILLESPIE: I am finished with that 
point, your Honor. 
THE COURT: Who of the group had the authority 
to select the particular security, to determine the 
particular security, that was to be liquidated? 


THE WITNESS: There was a -- shall I answer 


THE COURT: Yes. 


THE WITNESS: I wasn't sure if I was supposed 


THE COURT: I addressed it toyu. 

THE WITNESS: There was a machine run, an 
IBM machine run, it must have heen a stack of papers so 
thick, a very thick stack, which the back office had 
produced, not this minute riaht after meeting 
of the finance committee in joint meeting with the policy 


committee, but sometime after, which had notations on 
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on them as to the date of rezearch that might have been 


done. I believe that all three of us had looked at 
some part of that. As to whether we went -- looked at 
every one of them and did the picking, I don't believe 
that is a fact. 

THE COURT: In other words, what IY understand 
is that the computer indicated something, and by looking 
at it you determined it was appropriate to liquidate 
particular ones. 

THE WITNESS: There might be some pencil 
notations that might have told us not to or 014 us to. 

THE COURT: All right, Mr. Gillespie. 

Q At the December 16 meeting, when Mr. Bishop 
suggested the liquidation of long security differences 
with research, did you understand what he meant by 
research? 

A I am sure I understood what he meant. 

I don't know whether I am proper to say this, but there 
were 29 million of shorts -- of longs at that point, 

‘and we were oitedited to the 29 million and 6 million 
that would be disposed of, which was about one in four or 
one in four, something of that order. 

So that we weren't talking of disposing of the 


whole 29 million, but a portion of it only. It was 
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obvious we didn‘t have every one of those items researched. 
I am talking about every one cf the 29 million. 

) Of the 29 million? : 

A Right. 

Q But with respect tc the ones that you 
understood that Mr. Bishop was asking you to liquidate, 
that these would be researched? 

A That they were researched as well as we 
were able to up to that point. 

Q To your knowledge, was the research on 
these long securities that were liquidated between December 
16 and December 24 or 26 -- was this research at least 
in part done prior to December 16? 

A ‘I am sure it was on some. Maybe on all. 

Q Mr. Speicher, I would like to show you two 
documents that are marked Defendants' New York Stock 
Exchange Exhibits B and C for identification. 

A Yes. 


Q Have you seen these documents before? 


A Yes. I have seen at least one of them, 


because my signature is on one of them. 
Q Which one is that, Mr. Speicher? 
A B. 


MR. GILLESPIE: Your Honor, I would like 
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to offer Exhibit B ir evidence. 

MR. CAMHY: I don'* understanc the relevance 
at the moment; or how it relates to the cross-examination. 
I object to it. 

THE COURT: I will have to see it. 

MR. CAMHY: I want to be clear the document 
has relevance inthe case and I want to offer it myself 
at the appropriate time, but I don't know how it relates 
to cross. 

MR. GILLESPIE: It doesn‘t relate at this 
point to any direct examination made by Mr. Camhy, but 
Mr. Camhy invited us to try to put in our case to the 
extent possible on cross-examination of these witnesses 
in order to expeditethe Court's time and the time of the 
case. 

MR, CAMHY: That was not an invitation. 

I merely said I anticipated they would endeavor to do 
so. I didn't invite them to do so, hardly. 

THE COURT: If you are qoing to offer it, 
Mr. Camhy, what's the point of this argument? It is 
received. 

(Defendant New York Stock Exchancae Exhibit B 

was received in evidence) 


MR. GILLESPIE: It shall be received in 
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evidence only as against the plaintiffs and not as against 
Haskins & Sells. 

THE COURT: All right. 

MR. GILLESPIE: I would draw the Court's 


attention particularly to part l, letter H, on the 


first page where it sets forth the ratio of aggreaate 


indebtedness to net capital for the firm of Francis I. 
duPont & Company. 
Q Now, Mr. Speicher, when you signed this document 
did you have any reason to believe that it was not true 
or accurate? 
A No. 
MR. GILLESPIE: Do you have the documents 
Ve. at to offer, Mr. Camhy? 
MR. CAMHY: I have this problem. We will 
pull them all out. If they have to be identified I 
suppose this is the time to do it. I will pull them 
all out even though many of them I don't intend to offer. 
THE COURT: It's your case. 
MR. CAMHY: I know. My point is I don't 
intend to offer all of them and I am told they have to 
be identified now, in which case they all have to he 
pulled out now, and I have to stop and do that, which 


is going to happen right now, although I may need only 
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two or three of them. There are 32 of them. 


THE COURT: £ don't understand what this 
is all about. 

MR. CAMHY: May I show your Honor one of 
them, please? 


THE COURT: Yes. 
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MR. CAMHY: Your Honor, each week duPont 
would mail the exchange a letter like that. The only 
letters that I have, your Honor, of this kind 1 received 
from the exchange from their files. The only reason 
I would offer them, your Honor, is to show not the truth 
of the content of those letters but rather that that's 
what the exchange was told ata particular date. 

THE COURT: What is the question that you 
want to ask Mr. Speicher about this? 

MR. GILLESPIE: It is our desire since 
this was signed by Mr. Speicher to determine whether 
at the time he sent this to the exchange indicating the 
status cf Francis I. duPont, he believed that these were 
true and accurate descriptions that are contained therein. 

THE COURT: You mean he transmitted these with 
a covering letter to the exchange? These were siqned 
by somebody else. 


MR. G”LLESPIE: Then he's. pulled one that does 


not belong to Mr. Speicher. The majority of them are 


signed by Mr. Speicher that were sent to the exchange 
and these are the ones that we are anxious to have before 
Mr. Speicher at this time. 

THE COURT: Well, all right, I think that 


they are entitled to ask that question. I don't really 
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underztand. You are wasting time by resisting. 

MR. CAMHY: Would you like to ask a simple 
question, would he say that any weekly computation that he 
submitted was true? 

MR. GILLESPIE: That's all right with me. 


MR. CAMHY: That would be all richt with me, 


- your Honor, that would save time 


BY MR. GILLESPIE: 

.@) Mr. Speicher, you signed a series of letters 
"Sich set forth a weekly basis computation of seutees of 
Francis I. duPont during the late fall and anetad. 1969 
and 1970. Were those capital computations true and 
accurate to the best of your knowledge at the time you 
signed them? 

A At the time. At the time. The only 
exception to that would be @uring an audit while it 
was being performed there may be something in flux 
that would be known to be changed but we didn't know 
the full amount of the change. 

9 But these with my reference would have heen 
post the Haskins & Sells auditin the fall of '69. 

A Yes. 


Q So there would be no exception. Thank you. 


MR. GIIY.LESPIEF: I have no further questions. 
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THE COURT: Mr. Hyde. 

CROSS -EXAMINATION 
BY MR. HYDE: 

Q Mr. Speicher, during 1969 or et least the 
latter half of 1969 were there certain employees of 
Francis I. duPont who were spending all or almost all 
of their time attempting te research and resolve securities 
differences? 

-A There was & group, I don't know the total number 
but if I am correct I think “it was in excess of 25. 
The answer is yes. 

Q Spending all or almost all their time on 


this problem of differences, is that correct? 


A That's correct. 


Q Would it be fair to say that until the time of 
this meeting with the stock exchange in December, December 
16 I believe it is, 1969, that these people concentrated 
their efforts on the resolution of short differences? 

A To a large extent, yes. 

fe) And that was because a short diffrence 
represents a claim against the firm, does it not, a potentia 
liability -- 

A That's correct. 


Q And in contrast a long difference is 
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either a Sorts tinues or sine indicia © f ownership of 
a certificate such as a trarsfer slip, is that correct? 

A We were overstocked. 

Q You were overstocked. You had more stock -- 

A That's right. 

Q -- than you needed according to your books, 
is that right? 

A That is correct. 

‘e] Now, during the year 1969 had Francis I. 
duPont bought in qualities of securities 4 order to 
cover short positions? 

A Yes. I recall that we had at least lost 
more than four and a half million dollars on liquidation 
of bad fail to receives and bad fail to deliver items. 
These resulted from the kind of mixups that Mr. Lill 
described yesterday. I don't want to take the time to 
describe them. 

Therefore, from time to time we would be 


short a particuler security and if a customer was entitled 


to get that stock we would have bought in somewheres 


between the time of that occurrence and the time of the 
audit. 
Q And I think you mentioned the figure four 


and a half million -- 
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Of loss. 
Of loss. During 1¢69.. 

A Yes, sir. 

0 And that is separate and apart from the four 
million that you have testified was bought in in December, 
or after December i6. 

A That's correct. 

Q So that during the course of the entire 
year there would have been some eight and a half million, 
approximately, expended to cover these short differences, 
is that correct? 

A Net loss to the firm on those two items. 
Buying in the dividends and selling, and liauidation 
of the bad fail to receive and fail to deliver. At 
least eight and a half million dollars. 

Q You say liquidating bad fail to receive. 

If I understand what you mean, Mr. Speicher, there will 


be instances, or there were instances, were there not, 


where the’ customer had purchased securities from the 


firm, those securities had to come from another broker, 
and he did not deliver them as he was supposed to. 
That is called a bad fail to receive. 

A No, that would be called a fail to receive, 


not a bad one yet. 
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0 It would become bad when -- 


A If we have a wrong name 2t would become bad 


if we didn't know the right broker er for a lot of other 


reasons. 


Q You couldn't tell who it was :supposej to come 


A That's right. 
Q Then there would come a time after you bought 
the security it would come in? 
A True. 
Q And because you didn't have a record of who 
it should come from you couldn't match the two up? 
A That's true. 
(9) Would you say that that situation was common 
during this time? 
A Very common. 
MR. HYDE: I have no further questions. 
THE COURT: Mr. Pollack or Mr. Singer? 
CROSS-EXAMINATION 
BY MR. POLILACK: 
Q Mr. Speicher, what is your age? 
A I will be 70 in October. 
Q How long have you been in the securities 


business? 
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A 53 vears. 

@] Please tell the Court -very briefly your 
background in the securities business. Starting from the 
beginning. 

A After I graduated from high school I became 
a page on the floor of the New York Stock Exchanqae. 

I worked there for two anda half years and was 
invited to join a Zirm by the name of Chisholm & Chapman, 
I went there as an accountant. 
I stayed there until 1941. due to the had 
business. It merged with Francis I. duPont & Company 
and I remained with that firm until we went out of 
business, with the exceptoin of three years during war 
| service, I was in the service. 

Q In the year 1969 what was your position 

with Francis I. duPont & Company? 


A I was senior partner. I was in charge of tax 


work, corporate subsidiaries, advisor to the office of 


the managine partner and remained in contact with the 
stock exchange on capital matters. 
Q Mr. Speicher, when you say you were senior 


partner, do you mean to say vou were the number one 


in the firm? 


A I was made a senior partner, a senior partner. 
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There were four at that time if 1 remember correctly. 


did duPont ever refuse Haskins & Selis access to any of 


its books and records? 


Q At any time in 1969 or 1970, to your knowledge, 


A No. 

Q Did Haskins & Sells have unrestricted access 
to the books and records of duPont? 

A Well, while they were doing the audit, surely. 

Q At any time in 1969 or 1970 did duPont ever 
refuse the New York Stock Exchange access to information 
about duPont? 

A No. 

Q You had no role in the negotiations with the 
Plaintiffs in their action, did you? ‘ 

A I had a role in the broken off meeting in 
either February or March. I attended one meeting at 
inane home along with three others of my partners 
or possibly four of the partners. And when that meeting 
was -- when a month later or a week later it was terminated, 
that was the last connection X had with them until the 
closing date when we were ready to sian. 

Q So that in terms of the negotiations that 
led to the merger of July 2, 1970, you had no part, is 


that correct? 
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That's right. 

MR. POLLACK: Thank you. 

THE COURT: I am going to be interested in 
finding out somethine ahout hew the firm, its internal 
controls in respect to its research ane those other 
matters. If you are planning to jelve into that with 
some witness I merely want you to know that I am going 
to be interested in it. If you or Mr. Brooks or Mr. 
Hyde or Mr. Pollack are going to delve into it, then 
fine, but otherwise I was ahout to ask Mr. Speicher 
some questions. 

MR. CAMHY: I am going to ask a few of 
Mr. Speicher and then depending on Mr. Speicher's 
answers I may have to call another witness to do the 
same thing. 

MR. POLLACK: If your Honor please, I 
think that if I may call to the attention of the Court 
some testimony that Mr. Speicher gave some minutes ago, 


I believe he said the man who was in charae of research 


was Mr. Gay, not Mr. Speicher. 


THE COURT: All right. And Mr. Gay will 
be on the witness stand? You awe calling Mr. Gay as a 
witness? 


MR. CAMHY: I had planned to call Mr. Gay 
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depending on the arswers I got from Mr. Speicher. 
I thought perhaps I sight be able to avoid it if I 
got certain answers, and that may also devend or. your Honor'’ 
position. 
THE COURT: Well, I think that Mr. knsdenst 
has indicated as Mr. Pollack has said that the person 
most knowledgeable about that would be Mr. Gay. 
MR. CAMHY: Yes, except Mr. Speicher 
did make a few statements I would like tc ask him about 
now. ‘May I proceed, your Honor? 
THE COURT: Yes. 
REDIRECT EXAMINATION 
BY MR. CAMHY: 
Q Mr. Speicher, do you recall that during the 
period of the audit and following the audit there was 
an attempt by both the auditing group and vour. firm's 
group to resolve the differences by identifying the particu- 


lar transactions to which they related and finding the 


date and the account which involved the error? Was 


that going on? To eliminate differences by resolution? 
A Yes, that was going on. 
Q And I gather that what you had by the 16th 
were situations where you had not been able to 


specifically nail down in that particular transaction 
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an account or cae where the exror took place and identify 
as a matter of fact, what caused the difference, is that 
correct? 

A The research had been done partiaily and not 


completed, we hadn't located whether we were actually 


owing that stock to somebody else or te another broker. 


Q On cross I think you testified that these 
computer runs showed that you were cver the stock -- 

A That's right. 

(@] -- which meant that insofar as your records 
could tell you there was nothing in your records which 
indicated that there was a claim on the stock. 

A That is true. 

Q And that meant that insofar as you had ability 
to search customer accounts you could not find a claim 
in those accounts. 

A That's che machine printed run. 

Q Yes. 

A Yes. 

Q Well, now, you took these from machine 
printed runs, didn't you? 

A That's right. 

.@] Didn't you show me on deposition two or 


three machine printed runs? 
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A I don’t think -- I think those were the 
sales I thirk, sir. 

Q Yes, that's right. 

A That's not what I am talking about. 

Q I see. So that what you had on that date 
was what you determined to sell was, a group of securities 
which to a greater or lesser extent -- what you had to 
choose from, excuse me, your Honcar,was different 
groups of securities which to a qreater or lesser 
extent indicated the degree to which you had searched 


your records and the degree to which you were satisfied 


that your records showed no other claim on the stock. 


A I can't specifically answer to that, Mr. 

Gay probably can, but my opinion is that yes, they were in 
various stages of research. 

Q But the optimum one would have been where the 
total search had been done and the total search indicated 
no other claim, is that right? As you understood it. 

A Right. 

Q And then lesser ones would have indicated 
a lesser degree of search. 

A Not necessarily. Sometimes you may work 
for a long, long while to find 100 shares and you 


may stumble bum into, in five minutes and find a thousand 
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shares. 

0 But the ones that were ef the best were 
the ones where you had looked everyplace you thoucht 
you could and found no claim acainst it. 


A True. 
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Q Had you ever liquidated lone differences Lefore 
and credited or improved capital and improved net worth 
by that process? I mean in a year cr two before. 

A Up until that year we had never liquidated any 
sizable number of securities resulting from an audit because 
we were never over me under any amount of securities, We 
might have been over 109 or 200 snares of stock, and after 


all the research was completed in two or three months we 


are the kind of liquidations ws had done back in the older 
days. 
Q But this was the first time that you had ever 


liquidated millions of dollars worth of stock affecting 


| 
may have wound up with just one long and one short. Those 
» 


capital -- 
Of over stock? 
Of over stock, yes, as that term we defined before 
Right. : 
And improved capital by that means. 
True. 

Q Mr. Speicher, I would just like to show you a 
portion of the minutes of » finance committee meeting of 
duPont, Stock Exchange Exhibit A, and just ask you to look 
at that (handing). “ses that refresh your recollection 


that the firm put you in charge of these liquidations? 
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A No. You are talking about a different matter, 
This is dated December 2nd Jong before the meeting at the 
stock exchange, 

Q Well, were you the person wno head responsibility 
for the liquidations? 

4 This liquidation is somathing -- 

Q I am talking about the liquidations we are 
talking about, the ones following December 16th. 

A I testified that there ware thie of us, Wally 
Latour, Sam Gay and myself appointed by the finance committee 
and the executive policy committee meeting. Yes, 

Q Well -- 

A I was one of three. 

MR. CAMHY: Your. Honor, I have nothing further. 
MR. HYDE: May I ask One question, your Honor? 
THE COURT: Yes, 

RECROSS EXAMINATIQN 

BY MR. HYDE: 

Q Mr. Speicher, to your knowledge were the three 
Plaintiffs, Messrs, Hirsch, Kohns and Mundheim ever refused 
access to any information, any books or records of Francis 
I. duPont in connection with this merger? 


MR. CAMHY: I will object to that, your Honor, 


It has no relation to the direct testimony and we would have 
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te go into a wholes lseng thing about what they asked for. 


As far as the steck exchange oz Haskins & Selig ZI can 


understand a queation like thas but as far as the plaintifés| 
are concerned it goes into a whole other aspect of the case 
and we would be here asking about what information was 
requested, etc. and what knowledge ‘« had of what they looked 
into. 

MR. HYDE: I think it is a perfectly appropriate 
question, -our Honor, and I thought we were going to try 


to avoid recalling witnesses and whi-; they were here we 


THS COURT: Yes, but I think ur. Speicher has 
aiready indicated that he was not real’, involved in the -- 


for a short time in the negotiations. 


| 
would bring out any relevant evidence, | 
| 


mR. HIS s Well, he did that one meeting at 
least. : 

THE COURT: W’1l, he had one meeting and I gather 
there must be someone else who is more knowledgeable ahout it 
So that's ‘not going to save us time, it is going to waste 
time. Objection is sustained. 

RECROSS EXAMINATIQN | 
BY MR. PQLLACK: 
Q Mr. Speicher, at any time after the liquidation 


oi the securities was effected in December, 1969, did you 
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ever determine that any appreciable portion of those 
securities did not in fact belong to @uPont? 

A Not to my knowledge. Very early, I am sure in our 
research work after we went into liquidation we came across 
some evidence of having sold one or two or three or some 
number of them, yes. 

MR. CAMHY: I object, vour Honor, and move to 
strike. 
THE COURT: Objection is overruled, 

Q you say One or two or three.In other words-- 

A No, I meant-- 

Q Excuse mé. YOu say one or two or three. In other 
worde: you never became aware or were of the opinion that 
you had sold any substantial number of securities in this 
liquidation which did not belong to duPont, is that Sorreety | 

A In view of the large number I would say yes to | 


that. 


REDIRECT EXAMINATIQY 
BY MR. CAMHIY: 


Q M:. Speicher, isn't it a fact that by reason 


; ' MR. PQLLACK: ‘hank you. 


of the very mature of these differences in liquidations 
that there is no real way of knowing whether you might 


have sold somebody else's stock in this kind of a 


SOUTHERN PUSTRICT CONIVT REPORTERC BC CATE Tucise 


14264 
mh5 S peicher-redirect 
thing later on? Didn't we hear Mr. Lill testify to that 
yesterday that differences by their nature are so 
interreb.ted that you cannot tell on your subsequent audits 
how they go back to earlier audits? 

MR. POLLACK: I object on the grounds that it 
misstates the testimor, of Mr. Lill. Specifically I object 
to the form of the question. 

MR. GILLESPIE: I object t. the form as well, 

THE COURT: Well, the objection is overruled 
in part and sustained in part. You can ask him the question 
without reference to Mr. Lill's testimony. 

Q You testified — did it ever come to your attenti 
that you had sold some of these securities? Did you ever 
go diligently looking to find out whether you had sold some 
of the other securities? 

MR. PQLLACK: I object to the form of the question. 

THE COURT: Objection overruled, 


I never have. 


A 
Q You never have? 
A 


I never have, 
Q In fact, on deposition didn't you, with me, 
didn't you make a guess and estimating it and say that it 
would have been one ‘6ut of six? 


MR, HYDE: I object, your Honor, to any guessing. 
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One Gellar out of six? 
I think that was stricken, I made that guess-- 
MR. HYDE: Objection, your Honor-- 
THE COURT: Wait = minute. The objection is over- 
ruled. You may answer it. 
Q You said one out of -- one million out of the 
six you made a guess then you withdrew it because it was 
a guess? 
A No, somebody protested and I withdrew. 
Q You said it was a guess and it was-- 
at wis a guess, 
It was a guess. 
MR. CAMHY: Your Honor, I have nothing further, 
MR. GILLESPIE: If I may, Mr. Camhy has referred 
to a section of the deposition and only a portion thereof 
which I think misrepresents the total section. May I 
read the full two sentences in there involved? 
THE COURT: Yes. : 


MR. CAMHY: I am going to move to strike it as 


evidence, If you want to explain what happened at the 


deposition I have no objection but I don't think it is any 
more competent now than it was then. 
THE COURT: Well, you raised it, Mr. Camhy. 


MR. CAMHY: I am just trying to show that anything 
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iss guess anc it was a guess then it is a guess now 
* 
and it is going to be a guess again , 
THE COURT: All right, Mr. Gillespie. 
MR. GILLESPIE: Page 51: of the transcript. 

“Q As a result of your research have you found 
anything to lead you to believe. that thore shorts were 
generated" meaning the shorts in '7C and '71 “that those 
shorts were generated by improper or irresponsible liquida- 
tion of those six million werth of longs in December of 
1969?" 

| THE COURT: Who was asking that question? 
MR. GILIESPIE: Mr. Brooks ii cross-exXaninat ion 
of Mr. Speicher, 

“AT would Say there were some securities that it had 
been sold in that December of 1969 that came back to haunt us. 
Proportionately I would say the proportion would be small." 

And then the ‘portion that Mr. Camiy refers to i 
cee 

“Q About how much? can you quantify it? 

“A One to aie, something like that. This is a guese,“ 

And Mr. Camhy moves that portion be struck. 


THE COURT: All right. 


MR. CAMHY: May I read just a little more, your 


Honor, so we can have it complete? 
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THE COURT: Yes. 


MR. CAMHY: “One te six something like that 


that's a guess you understard, I don't have an exact 


figure. 
7 "Q I understand. Mr. Camhy, ons dollar in six? 

“Witness: Yes, I am not sure that that is right, 
I am just making a guess." 

THE COURT: Mr. Speicher, I may be using the wrong 
terminology but I am interested in finding out what 
procedures were in effect in the firm. am I correct that 
you had a count of the securi -ies you had at the end of 
the day? 

THE WITNESS: No. 

THE COURT: How was that done? 

THE WITNESS: It was done on audit date, 

THE COURT: Only ‘ audit? 

THE WITNESS: No, that's one of them. That's * 
requirement. Every time a stock is ex-dividend generally 
the firm's security will be counted that day. So that if 
every stock paid a dividend once every four months -- 
approximately every three months, that particular stock © 
would be counted. | 

THE COURT: That particular count. 


THE WITNESS: Not everyone else. That's right. Just 
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that one. There may be hundreds of them that way but it 


-- 
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was not a complete count. Now more recently the stock 
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exchange and the SEC have out in new rules. Sut you are 


Wo 


talking about back at the time that this suit concerns. 
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THE COURT: Yes. 


THE WITNESS: The new rules are different. 


THE COURT: So in other words, you didn't have 
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a research team that was operating on a daily basis attempting 
to resolve differences that showed up- in your calculations 
or inventory. 

THE WITNESS: Yes, we did. Wea did have a team working 
cn that. These would be finding, after they knew there was | 
a difference, they would find and look for them and hopefully: 
find these differences. 

THE COURT: Is Mr. Gay in a position ‘a tell me-- 

THE WITNESS: Yes, he would be in a position 
to testify much better because ‘e organized a portion 
of this after he came with us. 


THE COURT: All right, thank you very much, 
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Anything else? Thank you very much, Mr. Speicher. 


(Witness excused) 


a oll 


MR. CAMHY: Your Honor, may we-- 
THE COURT: My hours are 11:30 and 3:30. 


will get your relief at that point. 
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MR. CRMHY: Mr. Chenet,. 

MR. POLLACX: If your Honor please, may I 
call Mr. Speicher back for simply one question to Clarify 
the record? I believe there is an ambiguity. 


THE COURT: All right. 


MILTON Aw. SPEICHER, resumed, 
BY MR, PQLLACK: 

Q Mr. Speicher, a few minutes ago you testified 
about your background starting with the fact that you 
were a runner some time around 1921 and you worked your way 
up through the ranks into the duPont firm ultimately 


and you used the term that in 1969 you became senior 


partner. Frankly I was thrown by that term because it did 


not accord with my recollection of your role. Can you 
explain to Judge Carter what you meant by that term? 

A Yes. The previous year, that is 1968, in about 
October I was sedtanee of all my other duties, which included 
being comptroller of the firm and given the jobs that I 
indicated in my testimony. And at the same time another 
partner and myself were made -- called senior partner. 

Q In effect was it a form of -- 

AB It was a title-- 


Q -- retirement? 
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A It wes a title. It was cetting ready for re- 
tirement. 
Q By senior partner you didn't mean that you were 
one of the controlling voices in the firm, were you? 
A I assure you I was not one of the controlling 
voices in the firm, 
MR. PQULACK: Thank you. 
THE COURT: Thank you. 


(Witness excused) 


PAUL J. CHEWNE T, resumed. 
DIRECT EXAMINATICN CONTINUED 
BY mR. CAMHY: 

MR. CAMHIY: Your Honor, I wish to offer into 
evidence a group of documents which I have already shown 
to Mr. Brooks and which he Says he will not object to 
on the grounds of authenticity. 


MR. HYDE: These are offered against the stock 


exchange? 


MR. CAMHY: “Yes. Exhibit 154, which is a work 
sheet of the exchange relating to the September 28, 1968, 
audit figures, and it is a work sheet adjusting capital | 
computation. Exhibit 138 which is a letter to Samuel Gay 


from Robert M. Bishop dated November 12, 1969. Exhibit 144 
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which is a memozandum dated December 3, 1969, Exhibit 60 
which is a letter from Franics duPont to the stock exchange 

- dated December 26, 1969, it is a capital computation letter, | 
Exhibit 27 which is answers to Special financial questionna 


as of January 30, 1970, filed by Francis I. duPont with the 


exchange. Exhibit 222 which appears to be minutes of a meeti 


of the Board of Governors of the exchange dated January 22, 
1970, at which a duPont matter was considered, Exhibit 223 
which is minutes of the Board of Governors of the exchange 
held February 5, 1970, Exhibit. 50 which is a special 
Operations questionnaire received from duPont by the 
exchange and covering two periods, the period ending 
3/31/70 and 4/30/70. And Exhibit 52 which is a special 
Operations questionnaire by the exchange from duPont 


covering the period 5/31:70 and 4/30/70. 


. 
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MR. BROOKS: I don't *hink the characterization 
of the exhibits is correct ar te the dates they cover, 

MR. CAMHY: Report date, that's all Ir was referrin 
to. Let the record indicate the only Significance of the 
date is that they are in the upper right-hand corner. 

MR. BROOKS: And they will speak for themselves, 

MR. CAMHY : Yes, 


Exhibit 215, which is a memorandum from Paul’ Chene 


to John P. Videtti dated June 8, 1970, attached to whith 


is an extra page of the memorandum, with an ink stamp 
on it. 
BY MR. CAMHY: 
Q I ask the witness if he can tell me whose writing 
that is. If you will look at the whole memo and then at 
the last page see if you can tell us what the writing says 
and who wrote it? 
A The notation is in my handwriting. Shall I read it? 
Q Please. 
A It is dated June 9, 1970. "Told John no further 
follow up at this time in view of merger and impending audit, 
Q I assume John is John,Ps:.videttiy the person’ who 
wrote the memorandum? 
A Yes, sir. 


MR. BROOKS: I have no objection, your Honor. 
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I would like to note Exhibit 752 is the same as Stock 
Exchange Exhibit Cc. 

THE COURT: Are you offering those exhibits? - 

MR. CAMHY: Yes, siz. 

THE COURT: Let. the clerk mark them. 

(Plaintiffs' Exhibits 27, 50, 52, 60, 138, 144, 

154, 215, 222, 223, 224 received in evidence.) 

MR. CAMHY: I would like to deal with a matter 
now that we had at the end of the day yesterday. 

At the end of the day yesterday, your Honor, 
Mr. Chenet was asked two questicns taken from a memorandum 
_ written by Mr. Dominach -- not two questions, one question-- 
and that is did he agree with what was said in that 
memorandum, and it said because of capital problems and 
Operations exposure problems that it ought to be delayed. 
Then in answer to my question he said as to the second 
position he agreed. That was operations exposure, 

It is my recollection that in his deposition 
testimony he did not qualify it that way but simply say 
that he agreed, and I would like to put that testimony 
into the record, 


MR. BROOKS : I would like to object to Mr. 


Camhy's characterization, because we went through a couple 


of pages of go around yesterday and we ended up with the 


1436a 
mdh3 Chenet-direct 


question to Mr. Chenet not in reference to the memorandum, 
because he had never seen it. but it was simply aquestion, 

THE COURT: I don't have the transcript in front 
of me, but my recollection is that he was asked-- mr, 
Dominach had stated two positions, A and B, and he said 
he agreed with B and not with A: I gather that is the 
position mr. Camhy has taken. 

MR. BROOKS: I just wanted t to be clear Mr, 
Chenet testified yesterday he had not see the memorandum 
but had had oral discussions. 

THE COURT: I understand that. But the positions 
that were taken in the memorandum, as I recall, were read 
to him and he indicated that he accepted the. second but 
not the first proposition. 

MR. BROOKS: That is the way the transcript 
reads, and I think that is correct, 

Q Mr. Chenet, would you look at Page 120 of your 
deposition. — 


A Yes. 


Q I said"And to your knowlecge" -- well, I asked 


you whether you agreed or disagreed with the view set 
forth in the first paragraph: 
“". I ask you that now. 


"A I would have been in general agreement with that 
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recommendation, yes." 

MR. BROOKS: Is thia something being submitted 
as contradictory to what te witness said at the trial. 
I think it supports it. 

THE . ‘ts That is my view. 

MR. B JOKS: I move to strike reading from 
the deposition. 

MR. CAMHY: It.is different. I interpret it 
way, perhaps Mr. Brooks interprets it another way. I 
it is different. 

THE COURT: It is not. I don't think that is the 
kind of testimony hat can caine: i used to impeach 
the witness. At best it ie enbiewow. 

MR. CAMHY: He is an agent of the defendant, 
your Honor. His prior testimony would always be admissible. 
I agree it is not a contwadiction. £ simply want to show 
On examination he didn't seem to make this a.stinction. 

MR. BROOKS: I disagree that his prior testimony 


is an admission against the exchange. For it to be 


admissible he would have to be an agent or office: neither 


of which he is. 
MR. CAMHY: You mean the testimony of an employee 
of the exchange is not binding? 


MR. BROOKS: Not to my unde ‘standing. 
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THE CQURT: Nor to mine. My understanding 
accords with Mr. Brooks. 
Q You communicated your views to Mr, Stock? 


Yes, 


A 
Q Avd Mr. Stock was your superior? 
A 


He was. 
Q Did you communicate these views to anybody else? 
A No, sir. 
Q Were you present at the meeting with Haskins 
& Selis on December 16, 1969? : 

A I was. 
MR. HYDE: You mean the meeting at the stock 
exchange? | ‘ 

A Yes, the meeting at the stock exvhange with 
Haskins & Sells anc duPont? 

a I was. 

Q Was the purpose of that meeting to review the Cay. tal 
computation as shown in the audited financial statement? 

A That was one of the purposas. 

Q Were the pene informed that there would ke 
additional charges in that computation? 


A Yes, 
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Would you look at Exhibits 143 and 154. 

MR, CAMHY: Your Honor, may I show them to 
the witness to save time? 

“THE COURT: Yes. 

MR. CAMHY : Your Honor, this will be 
quick, and it may not necessitate your hunting up the 
document. 

THE COURT: All right. 

Q These are the examiner's computation based 
on the exchange's examination of the Haskins & Sells 
audit, are they not? 

A These are summaries. 

Q Yes, summaries of those computations? 


A Yes. 


@) My question is, did the examiners make this 


information known to you in or about December 1969 
and at or about the time of that conference? 

A Yes. 

Q In substance, isn’t this what you 
cormunicated to the parties at the conference, the- » 
vdjustments? 

A Yes. 

Q Can you identify on these certain 


handwriting where it says on Exhibit 154 the words "No 
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acrabiieist needed"? Can you tell me whose handwriting 
that is? 

A It appears to be the handwriting of Mr. 
Rohert Spies. 

Q What is his position? 

A His position then was an employee in the 
division of finance. 

Q Could you tell us what the numbers are where 
somebody wrote "No commert" -- where Mr. Spies wrote 
“No comment needed"? Read off the initials, tell the 
Court what they mean and then read the are next to 
them. 

A The first initials, AI, abbreviation for 
aggregate indebtedness. Shall I read the fiqures? 

@) Yes, please. 

MR. BROOKS: I am going to interject 
at this point, because I think Mr. Camhy has set the scene 
as this information having been available. at the December 16 

conference. If you look at the bottom of Fxhibit 154, 
it's dated January 22, 1970. So, from my understanding 
of it couldn't it have been available at the December 
16 conference. I think that should be cleared up 


before we continue, with the understanding that has 


been put into the record. 
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MR. CAMHY: _ No. I suggested the adjust- 


ments to capital were communicated at that meeting, not 
the final computations. These are the final computations. 
There is ss unin, I don't suggest these final 
computations were known. There is another set we will 
get to which may have been known. 

MR. BROOKS: I think you ought to establish 
that. 

THE COURT: What is the testimony with recqaré 
to this document? Is the testimony that the calculations 
that appear on here were communicated? 

MR. CAMHY: That the adjustments to capital 
were communicated. I have not established that the 
calculations were, that the resulting calculations vere 
communicated, although the underlying facts, the major 
ones, were communicated. That is, the dividends 
shorts and the other charges reflected in the Lill letter. 

Whether they worked through all the computations 
or not I can't tell, your Honor. I haven't adduced that 
from the witness. 

Q Now, turning to the one that said no comment 
needed. Read the AI, the net capital, etc. Tell the 
Court what they are, and what the numbers are. 


A The first number, agorecqate indebtedness, 
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$355,763,919. 
The second initials, NC, stand for net 
capital. $467,328. 
The third initial R stands for ratio. 
That is 76,128 per cent. , 
Is there one more? 
A The fourth initial C represents commitments. 
Next to that is the word "various" and the total amount 
is $189,140,090. 
Next ‘:6 that figure there is a note "See the 
white sheet of. December 29, 1969." 
Q Now, Mr. Chenet, this was a supplemental 
adjustment te an earlier computation, is that 
correct? 
A It was. 
Q And this supplemental adiustment tended 
to improve the capital ratio somewhat, did it not? 
A It. did. 


Q As i recall, the principal improvement 


arose from the reclassification by Haskins & Sells of 


one major item of one million eight from one category 
of difference to another category of difference? 
4 Tnat's correct. 


% Going back to the eariicy ore, and that is 
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the Exhibit 143, can you tell us what the aqaqrecate 


3 indebtedness, net capital ratio as showr there is to 

4 the extent it's show? 

5 MR, BROOKS: I am going to object to 

6 proceeding with this witness withrespectr to these 

a documents. The witness has said he 4d. n't 

have the two exhibits at the time that he had the 

? information. 

10 The next witness that Mr. Cami» plans to 
: i call is the author of these documents, and I submit 

12 


the proper interpreter of the figures and the proper 


reader of the handwriting, which sometimes isnot too 


clar to another. 


Q Mr. Chenet, in your capacity 43 ¢sordinator, 


are you capable of telling us what the aqgqreczte 


indebtedness, capital, deficiency or deficit, #5 2hown 


on the top of this document is? 


& 


A Yes. 


¥ 


World you do so, please? 


THE COURT: The problem, quite frae-kily, that 


I have with this, I really don't %:=t to have to go over 


this again. If the author of these documents is qoing to 


be produced and is going to testify to the same thina I 


Se kk SB ® 


am certainly not going to want it in the record twice. 
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MR. CAMHY: I amp only going to ask the 
author one question as to his own handwriting, ‘and: that's 
it. I want to get the ratios in, and I will have 
one or two questions for the author. 

j Q Can you teil us what the ratios are? 

A The aggregate indebtedness on this exhibit 
amounts to $355,763,919. The net capital is a 
deficit of $1,342,517. The ratio is blank. There can 
be no ratio with deficit capital. The commitment 
total, $189,140,000. 

0 Wa. the principal cause in the adjustments 
from the Haskins & Sells computatsion the charges for the 
two major dividend Items? 

A That iy my -- 

MR. BROOKS: Objection for the same reasons 
I made the last objection. 

Qo | If you recall. 

MR. BROOKS: = The person who made the 


calculations will be on the Stand next. 


MR. CAMHY: This caordinator knows it andhe can 


testify to it. 
MR. BROOKS: Secondhand. 
MR. CAMHY: He was the one who was at the 


meeting with Haskins & Sells, and the one who made the 
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calculations wasn't. 


THE COURT: All right. You can answer. 


A To the best of mv recollection. 


Q Did you inform Haskins & Sells of those 


figures at the meeting? 


A They were informed at the meeting. 


THE COURT: Let's take a ten-minute 


(Recess) 
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THE COURT: Proceed, Mr. Camhy. 

MR. CAMHY: Your Honor, we may have had a little 
foul up in the exhibits and that might require my approaching 
the witness and showing him things -- | 

THE COURT: All right. 

BY MR. CAMHY: 

Q Mr. Chenet, I.show you Exhibit 144, this is my 
copy and the handwriting all over it is mine, this blue 
writing. It purports to be a memorandum of a meting 
dated December 3, 1969 -- excuse me, December Ist, it is 
dated December 3:4 (handing) « Would you look at the 
memorandum and tell me if it sofar as you recall is 
an accurate reflection of what took place at the meetinc? 

THE COURT: What is this Exhibit 144? 

MR. CAMBY s 144, pee Honor. I trust your Honor 
has it. : hope we didn't goof it up that badly. 

A It is.. 

MR. CAMHY: I respectfully call tho court's 
attention to a statement at the meeting in the presence of | 


Mr. Bishop, Mr. Stock, Mr. Chenet and others of the exchangs 


by Mr. Latour. Mr. Latour was from the duPont firm,was he 


not? 


THE WITNESS: He was. 


— ot ne ee 


MR, CAMHY: And Mr. Latour further stated that the 
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firm at the present time aas no present access to any 
additional einttint . 

Q Now, that meeting was abovt raising more capital, 
wasn't it (handing) ? 

A Yes, among other things. 

Q Now, following that I assume there was' this 
meeting of December 16th, and I want to show you a meme 


randum which is Exhibit 145, and it is dated January 26th | 


and it speaks of a conversation On Monday morning Decemter 2d, 


1969 (handing). Would you look at it please? 
mov’ ALL" 6: the handwriting, all-over it, in blue at 
least, is mine. I'm sorry, this had to be used, 

MR. BROOKS: That's not on the copy that's going 
into evidence, is it? 

MR. CAMBY: No, the copy in evidence doosn't 
have my blue marks on it. I am asking the witness to 
look at mine, 

MR. BROOKS: Good. 

Q Here, Mr. Chenet, you can look at this one, it 

doesn't have the marks on it (handing) . 

THE COURT: Do I-have Exhibit 145? 

MR. CAMHY: Well, if you don't, your Honor, 
‘why don't I hand you this one and we won't lose any time 


(handing) a 
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Q Now looking at the first paragraph, Mr. Chenet, 


the ratio 1950 is really just a shade under capital 


| 
| 
| 


compliance, isn't it? Within the range of capital — 
isn't it? 


aa 


A Yes, 


| 
| 
Q Now does that in substance reflect what Mr. | 
Gay told you on that morning? | 


A It does, 


| 
Q Did you hear Mr. Speicher testify this morning? 


Yes. 


Q As to how these securities were liquidated? 

A I did, 

Q Does that accord with the impression you received, 
or your understanding when Mr. Gay, told you what is 
reflected in that first seteeresk of the memorandum? 

MR. BROOKS: Your Honor, I think the proper way | 
to elicit whz’: mr, Gay told Mr. Chenet is simply to ask what 
Mr. Gay told Mr. Chenet rather than does that accord 


with your impression, 


MR. CAMHY: Your Honor, it is not what the witness | 


to establish, 


was told, it is his mental impression which I am trying 


MR. POLLACK: I object to the form of the 


| 
question, your Honor, insofar as it attempts to relate | 
' 
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testimony of one witness to an impression of another 
witness, 

THE COURT: The cbjection is sustained. On 
both counts. 

Q Mr. Chenet, when you were told that long 
‘pietioniens were sold, was it your understanding that 
they would look through their records and that if they 
could not on the basis of what they deemed inadequate 
search find a claim against the stock that they would 
settle and use it to raise capital? 

MR. PQLLACK: Objection to the form of the 
question. 
MR. BROOKS: I object to the question. The 


time sequence is off, 


MR. POLLACK: The question’ is not comprehensive 


in its present form, it is misleading, your Honor. 
THE COURT: I accept that objection, Mr, Pollack, 
I don't understand it anyway. 
| Q When you were told that the principal reason 
for capital improvement, however, is the sale of long 
securities in difference accounts were you told on what 
basis the determination was made to sell those securities? 
A I don't recall if I was told that at this 


specific time. 
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Q Were you told that at any time between the 16th 


and the 8th of January? 
A It was a matter of discussion during that period of 


What was your understanding of the basis' upon 


A They were to be sold: only after sufficient 


research had been conducted to establish the fact that 


which they were to sell the security? | 
' 
| 


there were no customer or other broker claims against 
the securities, and that they appeared to be proprietary | 
securities, | 
Q Now, was it your under» nding that if their | 
search of the records yielded no claims against the securities! 
and they had the securities in their possession they could 


{ 

; ‘ ’ ! 
sell them? a | 
MR. BROOKS: Your Honor, I object to asking | 


him whether that was his understanding. I think he ought 


to ask what his understanding was. If he is just asked that | 
question -- | 
i 
| 


THE COURT: Well, of course I gather that he's. 
taken that libérty, Mr. Brooks on the theory that this is 


an adverse witness. 


| 
MR. BROOKS: I haven't seen any adversity from | 
this witness at all, your Honor. | 
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_ 


2 | MR. CAMHY: It is only the defendant's employee, 


your Honor. 


THE COURT: 


The objection is overruled, 


MR. CAMHY: «lay 1 have the question reread 


please? 


(Record read) 


oo 


THE COURT: I guess my hesitation on that is 


that I have some difficulty in understanding what other 


10 grounds they could sell the securities. That's why I 


have a problem with that. 


Q Well, as distinguished, Mr. Chenect, from 
having looked through the records and found the error 
and established that the error was one which made the 


security theirs, 


MR, BROOKS: I object to the question. 


MW MR. PQLLACK: I object to the question, your 


| 
18 Honor. ! 


THE COURT: I don't understand now where we are, 
let's start all over again. 

MR. CAMHY: Allright. your Honor-- 

THE COURT: No, let's start all over again with 
the question and I will listen anda attempt to understand L:, 


Q Mr. Chenet, did you understand that they could 
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sell the security without having resolved the difference 
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by identifying the source of the error and the ¢-te 
and the transaction te which it related? 

MR. POLLACK: I object, your Honor, the question 
is repstitious. The vithees just gave a very concise 
Statement of the basis on which he understocd ¢hat they 


could sell the securities, 


MR. BROOKS: I object, your Hoaor. Al? the prior | 


testimony, your Honor, hasn't raquired resolving any errors. | 
All that is required to sell a. security is to identify 
it as z proprietary , : 
' THE COURT: Well, if you ask him a cael ies of 
what bis understanding was, and directing him specifically . 
to an area, he wants to know whether his understanding 
accords with that. ‘The objection is overruled. I guess 
you will have to read it back. Do yeu still have the 
question in mind, Mr. Chenet? 
THE WITNESS: yes. 
THE COURT: All right. 
A Re understanding was limited to the fact that 
the security would be eligible for resale, cr sale after 


research. But I was not familiar with what the decails 
4 
i 


of the research might be, or how far the firm intended to go. 
| 
MR. CAMHY: Your Honor, may I just again pinpoint 


it and then if f get the same answer I do, but I world like 
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to make sure #6 questior ; clear, 

Q Mr. Chenet, it would he one thing for the research, 
to identify the source of the error to a date, to an 
account or to a transaction and resolve it on the basis 
of an identifiable error based on date, transaction 
and account, and a determination that the security be longs 
to the firm that way. It would be another simply to search 
the records’ to find if therewas any other claim against 


the account or the stock and decide not having found such 


a claim you could sell the stock. Now was it it your 


understanding that you could do it in the latter case 


without having identified the error, or only in the former 
case where your research had taken you to a specific 
source of the error and a Specific identity of the source 
of the error? 

MR. BROOKS: I object to the question, your 
Honor. He said he didn't know what the detail was to be, 
He only knew it was to be done with research, 
| MR. CAMRY: Your Honor, I said I was going to 
repeat the question. 

MR. BROOKS: ‘hat is not the question that you 
asked before, 

MR. CAMHY: All right. 


MR. PQULACK: I odject ‘to <he ferm of the question, 
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your Honor. 

MR. CAMHY: Your Honor, I tried to make the 
question clear. 

THE COURT: Well, the question, at least to my 
mind, is now ambiguous. Are you asking him to get his 
impression of what they were going to do in that regard 
or are you asking hin wate they permitted to do that-- 

MR. CAMHY: What they were authorized to do 
as a result of the conversation. 

THE COURT: That you may ask. Do you understand 
that now? 

THE WITNESS: I think so, your Honor. 

MR. BROOKS: Could we have the question stated | 
the way it was. agreed between your Honor and Mr, Camhy? 
zr think —— | , oo 


MR. CAMHY: I am being harassed, your Honor. 


have bright counsel up and down seeing to it that I don't 


get to the pinpoint of this problem. 


| 
| 
This is very difficult. I have an adverse witness and I | 
1 
t 
| 


THE COURT: Mr. Camhy, I think that all of you are 
very bright counsel, that's a part of thegame. I don't 
xegard you as being harassed at this point in any event. 


| 
| 
| 


MR. CAMIY: Would you read the last question please’. 


All right, let's proceed. Restate -- reread the question. 
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THE COURT: I suppose, as a matter of fact, 

Mr. Camhy, it might be better for us to find out from 
Mr. Chenet specifically in regard to the liquidation of 
long securities what did he authorize to do if anything, 

MR. CAMHY: I thought he had said in a genc-al 
way research and I was trying -- 

THE COURT: I know but then you may find out 
what he meant by that. But it seems co me that maybe we 
could get it that way. 

BY MR. CAMHY: “.' ‘x: 

Q In this ciscussion when duPoint was advised 
to research these longs did that research entail a search 
to find the fundamental event or transaction or date to 
‘which the error related? 

A I don't recall that the instruction, or the 
request to liquidate was specific as to the type of research 
that should have been conducted. 

THE COURT: Well now, I am a little confused. 
I think the question relates to what you and -- who was 
the other person from the stock exchange-- 

MR. CAMTY: Mr. Bishop. 


THE WITNESS: Mr. Bishop. 


| 
t 
| 
THE COURT: -= what you and Mr. Bishop were — 


ing, specifically instructing them to do, what were you 
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authorizing them to do, not what they eventually did, but 
did you atuthorize them to proceed along a certain line 
and to what extent. 

THE WITNESS: Well, your Honor -- 

THE COURT: That's what I think Mr. Camhy is 
trying to find cut. 

THE WITNESS: As I recali atthis meeting the 
instruction would have come from Mr. Bishop, only he had 
the authority. And the instruction was to research the 
long security differences and to sell those that the firm 
felt that they couldn't sell -- that they could sell, 
That is those that they determined were not cue to customers 

_ Or other brokers and appeared to be proprietary, or firm 
securities, 

THE COURT: All right. 

MR. CAMHY: May I ask one more mz stion? 

THE COURT: Yes. 

Q pid that implicitly or explicitly involve as a 
condition that this research lead to an identifiable 
source of the error, an identifiable source of how it 


occurred or the date it occurred and a specific finding 


to the firm? 


| 
| 
| 
| 
that based on the facts of the particular error they be Longed | 
| 


MR. BROOKS: I object to the form of the 
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question, your Honor. 

MR. POLLACK: I join in the objection and also 
on the further ground that it asks the witness to ir’ -' 5 
what was in the mind of Mr. Bishop who evidently gave 
the instructior, : 

MR. CAMHY: Insofar as he heard it. 

THE COURT: The objection is overruled. you under- 
stend that what you are being asked is whether Mr. Bishop 


in any way indicated that that was a form thot the research 


| 


was going to take and the extent to which i: had to zo be fore! 


they could sell it. Can you answer that? 

: THE WITNESS : I don’t rscall «ir. Bishop having 
been that specific in his definition of «aat «esearch could 
consist of, | 

THE COURT: I think t*at's as fe~ as you can ge, 
Mr. Canhy. 

MR. CAMHY:s May I tr. o7a8 more your Honor, 
along the same line? 

THE COURT: I think you. have gone as far ce you can 
go with this witness, It seems to me that he's given us 
as much as he could in terms of what his impressions are. 

‘MR. CAMHY: I agree, your Honor. What I would be 
doing would be attempting to summarize but I feel it would 


be helpful. 
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MR. BROOKS: * object to summarizing, 

THE COURT: Well, if you are -- since there is 
no jury here and the only reason to summarize is to make 
sure that the witness understood, I think X understand 
what he said. 

MR. CAMHY: I am not quite sure that I do. 
That's my point. May I try? 

THE COURT: All right. 

MR. CAMHY: Thank you. 

Q Mr. Chenet, as-£ understand ét that the research 
was to 200k through their records and determine that 
ans was no other claim against these shares, and when 
satisfied that there was no other claim against these 
Shares that they could therefore be deemed proprietary 


for the purposes of sale. 


MR. BROOKS: I object. It is an improper 


characterization of the testimony and the question has 
been asked and answered, 
: THE COURT: I think that's right. I think if 
vee are unclear let the reporter read back the answer. 
I think it is clear enough. . Would you read back to the last 
question. 
{Record read) 


MR. CAMIYY Your Honor, I think I am satisfied 
$ 


‘ 
SCUTHERN DISTRICT COURT REPORTERS, 1/.5. COURTHOIISE 


1459a 
mh Chenet-direct 


with the record, 
THE COURT: All right. I thought you were, 
BY MR. CAMHY: 

Q At that meeting were you told, at the meeting 
of the 16th, do you recall anybody from duPont stating 
that they had already research these and that they were 
Satisfied that they were good positions? That they were 
proprietary? 

A I don't recall. 

Q Was there some discussion about whether credit 
should be given for the longs against the shorts? 

: A There was some general discussion as to whether 
some credit should be given to longs, yes. 

Q And in that discussion did anybody bring up the 
point that they had looked throagh these records and that 
these shares, that they couldn't find any Claims against 
the se shares, — that these were really proprietary shares 
and they should be able to use them for Capital purposes? 
| A Not that I recall. 


Q It came, indeed was it Mr. Bishop who sucgested 


| 
| 
| 
| 
. 


that they go look at these shares and research them in 
the hope that there might be a source of correct capital? | 

A That was one of the means that Mr. Bishop ele 
that the firm employ to better its capital. : 
i 
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And it was really his suggestion at this meeting, 


wasn't it? 


A 


Q 


It was one of his suggestions. yes. 


But my point is that they were seeking to 


use the longs against the shorts on a bookkeeping basis 


and a computation basis, is that right? 


A 


No, I am ‘not aware: of that. -: 
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Q Well, they wanted some credit for the longs 
against the dividend charges. 
A I am not aware of that, either. 


Q Maybe I am confused. 


At the meeting, wasn't there a request by either 


Haskins & Sells or duPont that in considering these capital 
charges that you give them some credit for the longs that 
they had? 

A Yes. 

Q And wasn't it Mr. Bishop's suggestion that the 

Ce wlo néET 
computation count be done that way, but that with that 
many longs, conceivably, research could disclose the 
availability of some of those shares as capital ona 
liquidation basis? 

A Yes. 

Q And wasn't it left at that meeting that they 
would then go and do the research? 

A Yes. 

Q So, the impression I got from Mr. Lill's 
memorandum was that this was a -- somewhat of a new idea 
at the end of the meeting. 

MR. HYDE: I: object to the form of the question. 
MR. BROOKS: I object, your Honor. 


THE COURT: The objection is sustained. 
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Q This was something new injected into the meeting 
after it had reached a certain stage? 
MR. BROOKS: I object, your Honor. 
THE COURT: The objection is overruled. 
A I don't recall at what point during the meeting 
the point first came u> It was discus#ed at the meeting. 
Q A time came when you sent the @: ont firm this 
charging memorandum about capital,which is Exhibit 123 
(handing). 
MR. CAMHY: If your Honor can't find one, I -- 
I am sorry about this. It just got a little out of hand 
this morning. 
Your Honor, here's one (handing). 
THE. COURT: All right. 
Q In response to’ that’ memorandum, you received 
duPont's letter of April 15, 1970; is that right? 
A Yes. 
Q And that is Exhibit 251. which I show you now 


(handing). 


You did receive this letter, did you not, from 
duPont? 
A We did. 


Q I direct your attention to Page 7 where it is 


stated that, with your approval, and even at your suggestion 


OS EL A TN = 


SOUTHERN DISTRICT COURT REPORTERS. 1S COURTHONSE 


1463a 
3 cammch Chenet-direct 358 


a program of liquidation should be undertaken to reduce 
the firm's overages. 

Did their characterization of liquidation of 
overages concur with your recollection of the program that 
was authorized at that meeting? 

MR. BROOKS: I object to the form of the 
question. It inquires into the writer's mind and that's 
Mr. Latour. 

MR. CAMHY: No, it inquires into the reader's 
mind, and what t’ 2 reader knew on April 16th. 


“HE COURT: All right. The objection is over- 


A I would presume that it did. 

Q Now, when you read that about a program of 
liquidation of overages, did -that concur with your view 
about a research program, or did it mean to you that 
simply there was a liquidation of coverages? 

A My interpretation would be that the liguidation 
took place only after research. 

Q So, your lenebiedon was that they had gone to 


the meeting, gone out, done their research, and then 


proceeded on that basis; is that correct? 


A Correct. 


Q When you received this letter of April 15th, 
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did you make it available to Mr. Bishop? 

A The letter was addressed to Mr. Bishop. 

Q Did you discuss it with Mr. Bishop? 

A I believe that we did. 

Q Was there a decision made as to whether to 
proceed with these charges or not to proceed with these 
charges, the charges set forth in the memorandum of 
.February 2, 1970? 

Jvst for the record, you recall that the 
Febru d memorandum made the allegation of whether 
there wae a continuing capital violation, and there were a 
set of draft charges. 


MR. BROOKS Your Honor, I don't think there has 


been a fcundation .cr this question yet. He has not asked 


Mr. Chenet whether he discussed that issue with Mr. Bishop. 

Q Well, did you discuss with Mr. Bishop whether the 
Exchange ought to proceed with the capital violation charges 
that are set forth in the February 2, 1970 memorandum? 

A I discussed with Mr. Bishop the firm's reply 
to that staff memorandum, and we agreed that we would amend 
our memorandum, and, as I recall, an amended charge was 
drawn up. 

For one thing, we eliminated the word 


“continuous) in the tirst charge, which was a word that 
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duPont objected to most strongly, 
Q Then you had occasion to read duPont's letter 
and consider wse letter in deciding what to ao? 
A Yes, sir. 
Q Would you look at Page 8 of the letter? And 
I direct your attention to the third paragraph, and it 
says: 
"Any technical violation as of September 28, 
1969 was not brought to ‘nes attention until December 
when we were informed of the proposed additionai charges 
against our capital." 
Then. it says: 
“Immediately we liquidated enough of our overages 


so that any possible violation was corrected, even after 


’ charging our capital with the'additional $8 million." 


Did you read that when you received the letter 
(handing)? 

A Yes. 

Q Well, «when you read their saying that immediately 
they reduced their overages after being told about this, 
did that in any way change your view about whether this had 
been a progran. of studied research done on the dizection 


of Mr. Bishop? 


A No. "“Immedizte " wasn't defined. 
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Q Would you look at Exhibit 215, please (handing)? 

MR, CAMHY: Does your Honor need a c~py of 
Exhivit 215? 

THE COURT: 1& have one. 

MR. CAMHY: Thank you. 

Do you recall this memorandum, Mr. Chenet? 

I direct your attention to the Jast sentence 
which talks about the firm's response to certain comments 
which the Exchange made about their reports and their 
content and the reasons which they received fror duPont. 

Do you see where it says, "Since the firm's 
response lacks specifics, do yoi: wish me to pursue the 
matter?” 

This is June; is that right? 

A Yes. 
Q And I gather your notation on the next page 


is "Told John no further follow-up at this time in view of 


merger and impending audit"; is that right? 


A That's correct. 

Q Now, these comments had to do with the same 
kinds of problems we had been having all along, isn't 
that right? The audit and the record-keeping? 

MR. BROOKS: I object to that. I don't know 


what. Mr. Camhy means by "the same kinds of problems" -- 
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CAMHY: Such as, you know, establishing 
controls. 

BROOKS: "All along" since when? 

CAMHY: At least since the last audit. 

BROOKS: I don't think that's correct. 


CAMHY: And maybe from the audit before 


Is there a question pending? 

Yes. 

Your comment was “no further follow-up" to 
seeking answers to these questions, "in view of the pending 
merger"; is that right? 


A That's right. 


Q Now, at the same time or shortly thereafter, 


because this is dated in June, middle June, at the time 
of the Dominach memorandum, you say that in view 
of certain operational exposures you had recommended that 
the merger be delayed. 
A I don't know if "recommended" is the right word. 
Q Well, you agreed. You agreed -- 
A Yes, I felt that, from tie duPont standpoint, 
it might be better to delay it. 
Q Evidently, your views were not accorded -- were 


not followed. 
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Apparently. 
Were you given any reason wh they weren't 
tollowed? 
A No, sir. 
Q Do you know the reason why snes deten't 
followed? 
A Well, I have heard some discussion that there 
were more impelling reasons for allowing the merger. 
Q I see. 
Would you look at Exhibit 153, please (handing)? 
Now, that was a request from the Toronto 
Exchange for confirmation from the New York Exchange 
that, as at the audit date, duPont was in capital 
compliance; is that right? 


A Yes. 


Q On January -- what is that, March 16th? -- 


A March. 
9 On March 16, 1970, you have written, “I spoke 
to Gentile today and advised that we could not certify that 
the firm was meeting our capital requirements as at 
9/28/69. He said to take no further action, and that they 
would" -- 
A Ask. 


Q -- “ask Toronto to await our analysis, short form"| -- 
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I gather that refers to a questionnaire -- "January 31, '70, 
which was filed 2/13/70." 

Now, Mr. Chenet, this request, "and as at a con- 
mation, "that is, as at September 28th, the firm was in 
capital compliance; is ae correct? 

A The firm was not in capital compliance. 

Q Ne. The request was for your confirmation that 
they were. 

A Yes, sir. 


And you were unwilling to give that. 


Right. 


Q 

A 

Q Because your records showed that it was not. 
A 


Yes. 
°Q Now, would you have been willing to certify 
that they were currently in compliance? 
MR. BROOKS: I object, your Honor. It's 
a hypothetical question. The event never arose. 
THE COURT: No, the objection is overruled. 
You may answer. 
Well, let me put it to you this way: 
Did they want a certification on a current basis? 
A | Not that I was aware of. 
Q If they had asked for one, would you have been 


willing to give one? 
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A Yes, we would have. 
Q At that time? 


A Yes, sir. ° 


Q But you would be unwilling to give one on the 


audit date? 

A Correct. 

Q Now, if you had given a current one, it would 
have been based on an unaudited state of condition; is 
that right? 

MR. BROOKS: I object, your Honor. It's a 
hypothetical question. 

Q I mean it would have knowingly disclosedly been 
based on a state of condition which was not an audited 
condition, that is, a state of condition in January. 

MR. BROOKS: Your Honor, I ee 

THE COURT: Come, Mr. Camhy, let's move on. 

You have asked him the question and he said he 
would have done it. Now let's -- 

MR. CAMHY: I am trying to get to an issue 
of materiality, your Honor, which is the materiality of 
the difference -- 

THE COURT: Well, you asked him a question and 


you got an answer that you don't particularly care for. 


MR. CAMHY: No, I -- 
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THE COURT: Now what you are attempting to do 
is to show the basis on which there was -- that he didn't 
have an audited statement. 

MR. CAMHY: No, your Honor, I -- 

THE COURT: No, please. 

MR. CAMHY: Yes, sir. 

THE COURT: Let's move on. You know this is -- 
a great deal of time, I think, is being wasted on some of 
these items. 

MR. CAMHY: Your Honor, we had some testimony 
by Mr. Lill about subsequent events and moving and changing 
times, and I am -- what I am trying to do is establish 
the importance of an audited state of compliance as dis- 


. ‘ 


tinguished from a state of compliance on an unaudited date, 


and the importance of that to’ people who were seeking 


confirmation, and the unwillingness of the Exchange to 
furnish it on an audited -- 
THE COURT: Well, ask him that. Ask him that 

if you think that is important. Ask him that specific 
question, if you believe it's important to your case. 

Q Well, Mr. Chenet, do you attribute a greater 
importance to a capital computation based on an audited set 
of financials as distinguished from current figures which 


may not be audited -- which are not audited? 
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THE COURT: I would think that the answer to 
that is almost self-evident. I really don't understand 
what the purpose of any question like that is. 

It answers itself, Mr. Camhy. 

Mr. Chenet, will you look at Exhibit 198 (handing) 

This is a letter received from the duPont firm. 
It's a capital computation, ard what I am particularly 


calling your attention to is the last paragraph of the 


| 
| 
| 
| 
| 
| 


letter about “provision has been made for dividend items" 
reported in answers to Questions 4 and 13. 
What I am asking you is nici! this letter 
refreshes your recollecti: . that the duPont firm was 
advised that thereafter, after the meeting of 
December 16th, or early December, that they should include 
as adjustments: to capital the’ two dividend items that | 
were brought up at that meeting. | 
MR. BROOKS: Your Honor, 198 is a letter 
dated November 3rd -- 
MR. CAMHY: No. Then I have got the wrong one. 


It's 148. It's hard to read. 


Excuse me, Mr. Brooks. 
MR. BROOKS: You have 148? 


| 
| 
Is this 148? | 
MR. CAMMY: I think it's 148. It looked like ea 
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MR. BROOKS: Would you give me a minute to 
look at it? 

MR. CAMHY: Yes. 

MR. BROOKS: I have no objection to your 
proceeding. 

Q The question is whether that last paragraph 

refreshes your recollection that the duPont firm was 
told that thereafter, in computing capital, they make 
appropriate adjustments for the two dividend items which 
were taken as capital charges in the Exchange's computation. 

MR. BROOKS: I object to the question. 
You haven't asked whether he can answer that without having 
his recollection refreshed. I think that's the way to 
proceed. 


THE COURT: All right. 


Q Can you answer the question? Were they told that 


they should include these items in all future computations? 
AL Yes, they were. 
Q And I, therefore, do not suppose that you need 
this letter to refresh your recollection? 
A No, sir. 
Thank you. 
MR. CAMHY: Your Honor, that concludes what I have 


with Mr. Chenet at this time. 
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THE COURT: Mr. Hyde. 

MR. BROOKS: Mr. Hyde yields to me, your Honor, 
subject to your approval. I think he has one or two 
questions which perhaps I will ask, and he might not have 
to do it. 

THE COURT: All right. 

CROSS~EXAMINATION 
BY MR. BROOKS: 

Q Mr. Chenet, do you recall your testimony 
yesterday about your agreement with Mr. Dominach's 
conclusion that the merger should -be delayed, and do you alse 
recall the passage of your deposition that Mr. Camhy 
showed you this morning about that same subject? 

A z Go. 

Q Bo you believe those two statements by you 
to be consistent? | 

A Yes, I do. 

Q Was it your opinion that the conclusion of 


Mr. Dominach that the merger should be delayed -- was 


A It was. 


| 
1 
that your opinion at the time? | 


Q And was it based on the exposure that you believed/ 
the duPont firm had in respect to its operations problems? 


A Basically, yes. 
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Q Anything else? 


No, that would be my basic objection to it. 


Q What did you mean by “exposure"? 
A 


Well, any firm that has bookkeeping problems 
or differences, and particularly short differences, 
always has financial exposure which may arise from adverse 
markets. 

Q You meant exposure in terms of the dollar risk; 
money? 

A Yes, sir. { 

Q When you formed the conclusion that you agreed 
with Mr. Dominach's conclusion that the merger should be 
delayed, did you know what assurances, if any, had 
been given to the Exchange on the availability of 
additional capital for a merged firm? 


A I did not. 
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Q Did you have any knowledge about the business 
fit that might or might not evolve from a merger of the 
Hirsch firm, the Glore Forgan firm, and the Francis Ze 
duPont firm. 

THE COURT: Business fit? 

MR. BROOKS: yes. Would you like me to define 
your Honor? 

THE COURT: Yes. 

Q By that I mean whether the areas of business 
the three firms, both geographical and nature, such as 
underwriting, retail, woulda complement each other as opposed 
to overlapping each other. Did you have any knowledge 
about those. considerations? 

A Iwas not involved in those considerations, 


Q Did you have any knowledge about what expenses... : 


would be eliminated if those three firms merged into one 


firm? 

A I did not, 

Q Did you have any information about projected 
profitability of a merged firm versus the three composite 
firms which were up for consideration of the merger? 

-A I did not, 
Q Did you have any knowledge about the condition 


of the Hirsch firm a@&all? 
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No, sir. 

When the three firms did consolidated, on or 
about July 2nd, did the consolidation of the operations 
and the accounts of those three firms go smoothly? 

A The reports that I received indicated that the 
consolidation was a smooth one. 

MR. CAMHY: I move to strike it, Apparently, 

the witness hare no direct knowledge. 

MR. BROOKS: Your Honor, he has the same knowledge 
he has been using ‘to answer all Mr. Camhy's questions 
from the reports that passed over his desk as tho 
coordinator for the firm. 

THE COURT: Is that what you are talking about? 

THE WITNESS: Yes, sir, 

THE COURT: All right. Overruled. 


Q Had there been any advice to the duPont firm 


prior to the December 16th meeting we have been talking 


about that there would be additional charges argued for 
= the exchange at that meeting? 
MR. CAMHY: Mr. Brooks, advice from the exchange? 
MR. BROOKS: Advice that he knows of. 
MR. CAMHY: I object to the form of the question. 
I don't understand it. | 


THE COURT: You can answer that. 
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A I believe that the firm was told that one of 
the purposes for calling the meeting would be a discus:ion 
of additional charges, 

Q How long did the meeting last? 

A AS I recall, practically all afternoon, 

Q Were the various topics discussed, such as those 
set forth in Mr. Lill's memorandum of that meeting, topics 
which were subject to dispute in the securities industry 
at that time? 

A They were subject to different interpretations, 
I would say, 

Q Were there different interpretaticns argued 
for within the ranks of the exchange as to some of those 


items? 


MR. CAMIY I will object to that. 


THE COURT: I think, Mr. Brooks, you ought to 
be specific. So the testimony will be clear what you 
are talking about, ‘ 

Q Up to this time, Mr. Chenet, had you ever heard 
of different interpretations being argued within the 
exchange -- by that I mean various employees and officers 
of the exchange-- as to the proper capital treatment of 
short stock record differances? 


A Taere was considerable discussion On that point, 
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objecting, but I want to be sure that when Mr. Brooks 


MR. CAMHY: Your Honor, if I may, I am not 
| Says short stock record differences he and I are talking 
about the same thing, which are the items shown under 
question 13 of that questionnaire. 

MR. BROOKS: I will agree to that. 

MR. CAMHY: Thank you. 

Did you understand that, Mr. Chenet? 

I did. 

MR. CAMHY: Here, your Honor, again are wo 
talking about what:'s under question 13 of the questionnaire 
right under security count differences, where it says 
dividend differences? : 

Q Is that how you understand the term? 1s that 
the eight million dollar figure? 

MR. CAMHY: No,1.8 million, the one they re- 
ciassified, 

A That was a rather unusual item, I don'trecall 
any -- 


| 
| hak. CAMHY: That is called dividerd differwnces 


on the questionnaire. 


A I don't recall any great discussion of any 


How about dividend differences? 
| 
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discussions on that point prior t2 the receipt of these 
answers, 
Q Did you say it was an unusual item? 
As I recall it was unusual. 
Q Had it been seen before in respect to any 
Other firm as far ay you know? 
A It probably had. I don't think it was common, 


Q How about the eight million dollar item that 


Mr. Camhy referred to? Had that type of item been subject | 


to different interpretations within the exchange ’s staff? 
A Not different interpretation that I recall, 
It had been the subject of discussion. 

Q Let me show you Exhibit 26, Mr. Chenet, which 

is the long form questionnaire as of September 28, 1969, 
I call your attention to item 13, which rr. 

Camhy has just referred to, to the entry “Valuation of 

security count differences and dividend differences," 
DO you see that, sir? 

A Yes, ; 

Q As I understand your testimony, at.this 
December 16th meeting it was agreed that the one million 
eight in short items reflected in the answer to that 
question would be reclassified. Is that your recollection? 


A It is. 
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Q What was the basis for that determination 
that it would be reclassified? 

A It was based on sr, Lill's representation that 
there was no real dar tacinne between the two differences, 

Q What did the exchange understand was the nature 
of that item before the meeting? 

A _-*'The nature of the item was not clear to the 
exchange, 

Q Did the exchange interpret it as a dividend 
item before it determined that it should be charged? 

A I believe that it did. 


Q On the answer it appears, following a heading 


“valuation of." And then two entries, securities differenced 


and dividend aistorencen, does it not? 
Ss Yes. 

Q Was the information that Mr. Lill supplied 
at that meeting that this indeed was a difference, albeit 
a dividénd difference, and not a dividend, and, therefore, 
was no different than any Other differences? 

A Yes. 

Q And what was the exchange 's treatment of dif ference 
at thie time in respect to it being acharge or not a charge 
for Rule 325 purposes? 


A Short differences? 
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Yes. 

A Short differences were not considered to be 
a charge at this time for Rule 325 purposes. 

Q Am I correct that with the added learning 
that the exchange cbtained at this meeting it was determined 
that this entry, as indeed it is headed, was a difference 
and not a dividend, and, therefore, fell within the ex- 
change's practice of notcharging differences? 

A Yes. Subject to receipt of a letter of amendment 
from Haskins & Selis. 


Q At the end of this December 16th meeting, Mr. 


those differences at the duPont firm? 

A I didn't know. 

Q Did you know that it was somebody employed at 
the duPoint firm as opposed to somebody at the change? 

A Definitely. 

Q The exchange does not research differences for 
anybody, do they, Mr. Chanet? 

A No, sir. 

Q Did you know the qualifications and experience 
of the people who you met with that day from the duPont 
firm? 


A In a germral way, yes. 


Chenet, whose job was it, in your understanding, to research 
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Q Tell me how you would characterize their 
qualifications and experience? 

A Well, I knew that Mr. Speicher had been asscciated 
with duPont for a good number of years, in the function area, 
I had met him on several occasions oun I made examination 
visits over the years, and I was aware that Mr. Gay, the 
operations partner, had extensive experience in Wall Street 
accounting. 


Q Had you ever gotten any reason to believe that 


| 
| 
| 
| 
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those gmtlemen, or any other members of the management of 
the duPont firm, were not responsible or capable securities 
industry professionals? 

A I had no reason to doubt that. 

Q Had you any reason to doubt that they didn't 
know how to research a long securities differenca? 

A No. 

Q Let me call your attention to Exhibit 2415, which 
Mr. Camhy showed you a minute ago, particularly to your 
handwritten passage on page 2 there, where, as I recall, 
you said that you weren't going to insist on any more 
specificity at this time because of the impending merger 
and audit. . 

What audit were you referring to? 


A I believe that I had heard or was under the 
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impression that there was gOing to be an andit esther 


immediately preceding or immediately following this merger, | 


Q By Haskins & Sells? 


A Yes, 


Q Would the results of an audit provice the 
Specificity which mr. Ring was questioning? 

A Mr. Videtti. 

Q Videtti, I'm sorry. 


A Well, to some extent, but my immediate concern 


was not to burden the firm at this time with the additional | 
research and correspondence that would be required to 


“answer Mr. Videtti's further inquiries. 
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Q Would there have been any serse in getting 


more specificity on a condition which would be shortly 


changed as a result of a merger, and therefore be a new 
condition about which you had no specificity? 

MR. CAMHY: I object. This becomes 
leading to a point -- 

MR. BROOKS: I withdraw the question. No 
more questions, your Honor. 

THE COURT: Anything, Mr. Hyde? 

MR. HYDE: I have no questiens, your Honor. 

THE COURT: Mr. Singer? 

Q Mr. Chenet, the capital computations that 
you have been asked about this morning and yesterday, were 
those made from answers to questionnaires, the computations, | 
were they based upon answers to questionnaires: both 
submitted by F. I. duPont and by Haskins & Sells? 

A The questions that relate to the September 
1969 were related to audited questionnaires, yes, sir. 

Q In other words, the computations that were 
made by the people working under yau were based on the 
figures that Haskins & Sells supplied? 

A Yes. 

Q And the stock exchange, in making those 


computations, didn't change any of the figures that were 
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in the answers that they supplied, they interpreted 
them differently, is that right? 
A That's correct. 
Q And when it came to the matter of how to deal 
with long securities differences, that was a matter 
of judgment and interpretation, was it not? 


MR. CAMHY: I object to that, how to deal 


Q When it came to whether you would impose 
a charge for these long security differences, that was 
a matter of interpretation? 
MR. CAMHY: It's contrary to the testimony. 
There has been no discussion of a charge for lona 
security diffexences. 
THE COURT: I think that's right. 
Was there a charge for securities differences? 
MR. CAMHY: As I understand the testimony 


there has been no charge. 


MR. SINGER: I abject to this interruption 


by Mr. Camhy. 

THE COURT: I think what you ought to do, 
Mr, Camhy, is if you have an objection stand up and 
object. If you don't have an objection -- 


MR. CAMHY: Respectfully object. The 
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question assumes a state of facts which it seems to 
me is contrary to the record. 

THE COURT: He is asking was there a charae. 
Overruled. 

Q Was there a charge for any kind of securities 
differences? 

A No, sir. Not for the tyne of differences we 
have been discussing. 

Q Up until December of 1969, had duPont 
been charged for the kind of securities differences 
regarding which charges were proposed on December 16, 
1969? . 

A They had not. 

Q In the meeting on December 16, 1969, were 
the positions taken by the duPont people and by Mr. Lill 
untenable positions? 

A I am not sure I understand that question. 

Q The stock exchange disagreed, did it not, 
with the eositiens that Mr. Lill and the duPont people 
were taking as to whether there should be a charce for 
these securities differences? 

MR. HYDE: I object. I am not sure there 
is testimony as to Mr. Lill having taken a position. 


There was an overall discussion of the problem, as I recall 
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his testimony. 

THE COURT: I thought it was Mr. Chenet's 
testimony either as adduced from questions of Mr. Camhy 
or Mr. Brooks that Mr. Lill had taken a position at the 
meeting and had offered some suggestion. I may be wrona 
about that. 

MR. HYDE: I think that was as to the 
one million eight item that Mr. Brooks went into on 
his examination. I did not interpret the present 
question to relate to that. 

MR. SINGER: I didn't think there was 
any question about it, but I will ask the witness. 

re) At the meeting, did the duPont people, 
and did Mr. Lill, take the position that there should 
be no charge for those semnietes aifferences because 
the longs could be related at least in substantial part 


to the shorts? 


THE COURT: That's what I thought his 


testimony was. 
. Isn't that the position they took? 
A. I'd say yes, basically that was their position, 
THE COURT: You are giving me pause, Mr. 
Chenet. I thought that you specifically said "Yes" 


in answer to either Mr. Brooks' question or Mr. Camhy's 
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on the same subject, that you said that was Mr. Lill's 
position that there was no diffreence, really, that 
they all amounted to the same thing and therefore, there 
should be no charge. 

MR. HYDE: I think that again relates to 
the one million eight item entitled dividend differences 
under item 13, evaluation. 


MR. BROOKS: That wasthe only item I inquired 


MR. HYDE: I think Mr. Lill did testify 
in his opinion these could be combined Properly as 
“— exchange requested. If I may go on just to clarify 
this item, the $29 million of long securities dividends 
and the $6 million of short securities dividends are a 
different matter. 

MR. CAMHY: That is not what I inquired 
about. I inquired -- 


THE COURT: All right, I am sorry I intro- 


duced the subject. Mr. Singer has gotten an answer 


from him, so let's proceed. If you want to bring anything 
out, you will have the opportunity. 
MR. CAMHY: Thank you. 
9] Did anybody at that meeting tell either Mr. 


Lill, Mr. Speicher, or any of the other duPont people 
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"Your position. is absolutely ridiculous"? 
MR. CAMHY: I object to that, your Honor. 
In words or substance? 


MR. CAMHY: Objection as to form, your 


THE COURT: The objection is overruled. 
Not that I recall. 
THE COURT: Not only that, I think the 


question was: Did anybody at the meeting regard their 


| 


Position as being unreasonable? 
THE WITNESS: Well, we had to take the position | 
that we didn't agree with them. 
Q That's very clear, Mr. Chenet. But 
my question is, did you regard that they were taking 
these positions in bad faith? 
A No. We felt they were asserting their 
contentions or positions. 
c And their contentions were arquable, weren't 
they? 
Yes, 
THE COURT: Mr. Singer, can we adjourn for 
lunch now? 


MR. SINGER: Yes, your Honor. 


THE COURT: All right, we will adjourn until 
2 o'clock. | 


(Luncheon recess) 
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AFTERNOON SESSION 
2:00 p.m. 
(In open court) 
PAUL J. CHENET resumed. 
CROSS EXAMINATION CONTINUED 
BY MR. SINGER: 

Q Mr. Chenet, in connection with your duties - 
with the stock exchange you had reasonably frequent 
contact with the people at the duPont firm, did you not? 

A I did. 

Q And those working under you also had freauent 
contact? 

A They did. 

Q Did the duPont firm, to your knowledce, ever 
withhold any information from either you or your staff? 

A Not to my knowledge, no. 


Q Did the duPont firm ever to your knowledce 


deny you or your staff full access to their records? 


A No, sir. 

Q In the period from the fall of 1969 thrauch. 
July 1970, that is before what has heen referred to as 
the merger, was it your opinion that the duPont 
firm was making good faith efforts to resolve the 


back office problems that it had? 
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A Based on reports we were receiving I will 
Say yes. 

MR. SINGER: I have no other questions, vour 

Honor. 
REDIRECT EXAMINATION 
BY MR. CAMHY: 

Q Mr. Chenet, I wanted to go over the December 
16 meeting again only because I think I became a little 
confused or cr ss as tothe contentions. It's my 
understanding that the exchange advised duPont and 
Haskins & Sells that a charge would be imposed for an 
item called dividends on securities failed to be 
received, failed to receive ns on that item amounted 
to approximately $8,100,000. 

MR, BROOKS: Your Honor, I object to the 
question. I never heard the word "commission" in this 
case before. 

MR. CAMHY: I didn't say commission, 
said exchange. I corrected myself. 

MR. BROOKS: I didn't hear the correction, 

MR. CAMHY: I am sorry. I heard the mistake 
and I thought I heard myself correct it. 


MR. BROOKS : I believe you said that the 


commission advised -- 
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THE COURT: Well, in any event, the cuestion 
is intended to refer to the exchance. All riocht. 
A? Yes, the exchange advised the firm that 
that item would be charaed to net capital. 

, Q Wasn't it the contention of Haskins and 
duPont that in considering that charae as well as 
another charge on dividend differences some credit 
ought to be given for the long securities differences? 

A That point was raised, yes, sir. 
MR. HYDE: May I ask by whom? 
THE WITNESS: I don't recall. 
Q It was raised on behalf of duPont and 
Haskins & Sells, wasn't St? 


A Yes. 


@) Now, this did not involve at all the charce 


for the short securities differences, did it? 

A No. 

12] There was no suggestion at that meeting 
that short securities differences would be charaed, 
was there? 

A Suggestion by whom? 

Q By the exchange that the $7 million short 
securities differences ought to be charged? 


A I think there was some discussion that 


1494a 
cmr4 Chenet-redirect 


consideration might be given to leveling some charge 
in that connection. 

Q But ultimately they were not charged were 
éters 

A They were not. 

Q On cross Mr. Brooks asked yousome questions 
about elements of a merger enllaa. one of them he 
called business fit, that is the fit of the two firms, 
ado you recall t’:. .? 

A Yes, sir. 

0 And then he asked you about protitability? 

A Yes, 

oO And then he asked you about elimination 
of expenses. 

A Yes, tir. 

9 As factors in c..nection with whether a 
merger is good or bad for the-two companies involved. 

A Yes, 

MR. BROOKS: I think that sibcharachartens 


‘She question, your Honor. He asked the witness if he 


knew anything about those factors. 


THE COURT: Let me make two Statements about 
it. In the first place, I don't see what relevance it 


has to this case. And Mr. Brooks raised it but I don't 
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see why we have to, you know, geo into this again. b 
don't see what relevance this has at all to this case. 

MR. CAMHY: I have only one more question, 
your Honor. It's kind of a function for another 
witness, 

Q To your knowledge, was Mr. Arnina at the 
exchange handling or thinking about those kinds of 
problems? 

A To the best of my knowledge, he was, ves. 

MR. CAMRY: That's all I have, your Honor. 

Oh, excuse me. 

THE COURT: Does the exchance Play any 
role in whether a merger should or should not -~ does 
the exchange have any responsibility in that regard 
whether a merger should or should not be effectuated? 

THE WITNESS: Well, I am sure that the 
proposed merger would have heen discussed in some detail 
with the senior exchange staff. 

THE COURT: Do they have to approve it? 

THE WITNESS: They would have to he 
eoetncien that out of the combination, or out of the 
meraer a viable entity would come. 


THE COURT: All right, then under those 


circumstances I take that comment back and it can be 
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erased from the redord. Evidently it's incorrect. 
I didn't realize that. All riont. 

MR. CAMHY: Thank you, your Honor. That reall 
doesn't relate to the witness, but I do want to 
offer an exhibit. It's Exhibit 195, and it's a letter 
dated October 21, 1970. Authenticity has heen conceded. 
I understand that there is a relevancy objection and 
because of that I wish to point out relevancy in 
offerinc the exhibit. We have in the record the 
special operations questionnaire of May 31, 1970, which 
is duPont's statementto the exchange of what its condition 
ie ke that time in response to questions. 


THE COURT: Well, what is the purpose -- if it 


has no relationship to this witness -- of introducing 


that element before we are through? 

MR. CAMHY: I a your Honor, I didn't 
mean that. 

THE COURT: I saw Mr. Hyde getting up, I 
thought maybe he wanted to ask a question. 

MR. CAMHY: Excuse me, I am sorry, I 
thought we were done with the witness. 

MR. HYDE: I only intended to inquire 
whether this was being offered as against Haskins & Selis. 


MR. CAMHY: No. 


¥ 
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HYDE: That's all. 
COURT : Are we through with Mr. Chenet? 
MR. BROOKS: No, your Hnmnor, as a result 
of your Honor's exchange I have one or two of Mr. Chenet. 
RECROSS -EXAMINATION 
BY MR. BROOKS: 
19] Mr. Chenet, in July of 1979 did the New 
York Stock Exchange have any rule that vou are aware 
of requiring the exchange's approval of a merger of one or 
more of its member firms into themselves? 
A No rule that I am -- that I was aware of or 
am aware of. 


Q Now, when you said the exchange would have to 


be convinced of the viability of the end product 


of the merger, can you be more specific in what you 
meant by viability? Thrre is no rule about viability 
as such, is there, sir? 

A No, but I think the snhniie would he concerned 
that out of this -- that this would he a beneficial 
merger from which an entity with reasonable prospects 
would emerce. 

Q By that do you mean that the merced entity 
could comply with existing exchange rules? 


A That would be one of the -- 
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MR. CAMHY: I object, your Honor. At 
this point he is putting it right into the witness' 
mouth. This is the exchange's witness. I object 
the form of the question, your Honor. 
THE COURT: The objection is overruled. 
A That would be one of the considerations, ves. 
Q Is there any authority in the exchanae to do 
anything other than enforce its ruies that you know of? 
A Not that I am aware of. 
MR. BROOKS: No further questions. 
THE COURT: Well, you may want to ask some 
salir Mr. Brooks. What I want to find out is 
inthe exchange with you and Mr. Brooks you indicated 
there was no rule as I understand your testimony, that 


they would have to approve. ' Suppose the exchange had 


come to the conclusion that the merger, the proposed 


merger would not produce a viable end result, what 
authority -- could it prevent the merger? Would it 
take steps to disallow it? 

THE WITNESS: I am not sure I could answer 
that, your Honor. I think the decision would have 


been made at a much higher level than mine. 


6/19/75 
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THE COURT: Well, what I want to find out, 
is it your impression that authority existed someplace 
in the Exchange to prohibit the merger if the conclusion 
was reached that it would not result in a viable entity? 

THE WITNESS: I think that the Exchange could 
discourage the merger, even though they may not be able 
to point to a specific rule that would have prohibited 
at, 

THE COURT: All right. Thank you. 

Anything further? 

MR. CAMHY: Yes, your Honor. 

Stop me if you -- 

THE COURT: I don't want to prolong this by my 
attempt to understand what's involved. 

MR. CAMHY: Stop me’ if you think this is 
repetitious, your Honor. 

Q Mr. Brooks spoke about profitability, 

compatibleness of fit, and considerations like that. 

Did you understand that those considerations 
were being -- were operating on senior officers of t 
Exchange in their view of the merger? 


MR. BROOKS: I object to the question, your. 


Honor. It calls for his understanding of somebody 


else's mind. 
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MR. CAMHY: Your Honor, I submit, why did he 
ask him these questions? 

THE COURT: I agree. I think that -- well, 
the objection is overruled. 

A I was under the impression that these factors 

were being considered. 

MR. CAMHY: Thank you. 

THE COURT: All right. Thank you very much, 
Mr. Chenet. I think that's it. 

(Witness excused) 

THE COURT: Call your next witness, Mr. Camhy. 

MR. CAMHY: Your Honor, may we get to this 
exhibit, please? 

The letter is dated October 21, 1970, but it 


represents the Exchange's report of its analysis of 


a questionnaire dated May 31, 1970. The defendants have 


tendered to us the issue of the condition of duPont 
at or about the time of the merger. So evidence of that 
condition is the special operations questionnaire, and while 
this report was written thereafter it represents the 
Exchange's analysis of that questionnaire -- 

THE COURT: This is from the Exchange? 

MR. CAMHY: Yes, sir. So if what we're trying 


to do is find out what it was like on or about just before 
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the merger, why you take the questionnaire and then 

this retroactive analysis by the Exchange of what the ratio 
was like and other things that they looked at. And 

that's why I offer it. 

MR. BROOKS: Your Honor, I submit that it's not 
relevant because of the date. Whatever knowledge it 
imparts was not known until October 21, 1970. long aftex 
the question of Lise as this case as to what should have 
been disclosed or was disclosed on or before July 2nd. 

MR. CAMHY: Your Honor, may I respond to that? 

THE COURT: You don't need to repond to it yet. 
I think that you may be right, but it seems to me that 
you can have this one of two ways: 

It would be admitted subject to connection, that 
is, to establish that what apbears here is actually 
in the knowledge that the Exchange had as at May 3lst or 
before the merger; or I won't allow it until that is 
established. 

: MR. CAMHY: Your Honor, may I make a request?. 


THE COURT: Yes. 


! 
| 
| 
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MR. CAMHY: Mr. Brooks has posed to me two problem:. 
One, to show what existed, and, two, to show that the 
Exchange knew it. 


Now, conceivably in the context of this case, 
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what existed may, depending on how certain arguments are 
handled and legal contentions are handled, what existed 
apart from the Exchange's knowledge of it might be of 
interest to the Court. And I will not, in the absence 
of further proof of knowledge, show that the Exchange 
knew it from this letter, but I would like this ietter in 
as proof of an abstract state of facts as to the condition 
of the firm on that date. 

That's my point. 

MR. BROOKS: It's not tried on abstract dates ue 

MR. CAMHY: You posed me that issue, Mr. Brooks. 

THE COURT: No, I think that you may not be able 
to prove that the Exchange had actual knowledge of this 
set of facts as of the 3lst of May, but you may be able to 
prove that there was sufficient information around that 
they should have had knowledge of it, as evidenced by this 
letter. ; 

MR. CAMHY: That's right,your Honor. 

THE COURT: But I think that a weight of proof. 
And so, what I will do is I will admit it subject to your 
being able to establish that fact. 


MR. CAMHY: All right. 


Your Honor, may I ask that the date involved be 


the date of the merger, July 2, 1972, as I consider my 


as 


= 
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target date? 
THE COURT: All right, 
MR. CAMHY: Thank you. 
I will call Mr. Samuel Gay. 

SAMUEL A. GAY, called as 
a witness by the plaintiffs, being first duly 
sworn, testified as follows: 

(Plaintiffs' Exhibit No. 195 was received in 
evidence.) 

DIRECT EXAMINATION 

BY MR. CAMHY: 

Q What is your present occupation, Mr. Gay? 
A Senior vice-president of the New York Stock 

Exchange. 

Q When did you get that position? 

A December 1, 1970. J 

Q What job did you have hetove that? 

A My last employment was in July of 1970 with 

F. I. duPont. 

Q Role long had you been with duPont before you 
went with the Exchange, before you left duPont? 
A Approximately thirteen months. 


THE COURT: I think you indicated -- what 


did you say your position with duPont was -- 
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THE WITNESS: I came to the Exchange on 
December 1, 1970, but I was unemployed from July of 1970. 
THE COURT: You were with duPont? 


THE WITNESS: I was with duPont through 


THE COURT: Did you indicate what your position 
‘s what I -- 

THE WITNESS: No, he didn't ask me. 

What was your position with duPont? 

Associate managing partner. 

Before you were with duPont, where did you work? 
In Paine, Webber. 

And before you were with Paine, Webber? 
Walston & Company. 

And before Walston?’ 

Glore Forgan. 

And before Glore Forgan? 

Reynolds & Company. 

Had you ever worked for Haskins & Sells? 

Yes, sir. 

When was that? 

From 1946 to 1954. 

Did you know Mr. Petrillo? 


Yes, I did. 
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Q When you came to duPont, did you find that there 
were substantial back office operational problems? 

A After I arrived? 

Q Yes, 

A Yee. 

Q And was part of your job dealing with those 
problems? 

A In the overall concept of my job, yes. 

Q In or about the middle of December 1969, did 
you attend a meeting at the Exchange at which Mr. Lill 
was present, Mr. Speicher was present, and Mr.Bishop 
and others from the Exchange wee present? 

A I attended a meetj., ¢ the Exchange the middle 
Of December. I don’t recollect if Mr. Lill was there, 
but the other people were. 

Q Do srou recall the discussion of the additional 
charges to capital? 

A Yes, I do. 

Q And do you recall that there was a suggestion 
that capital could be helped by the liquidation of securities 
in the long-difference accounts? 

) A Yes, I do. 
Q Can you tell us what it was that you heard as 


far as the suggestion is concerned? 
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A There was a conversation about capital itself 
in its broad context. 
During the conversation, Mr. Bishop brought 
up the fact that if we had long stock record differences, 


or security count differences, excuse me, and they are 


legitimate or bona fide iong differences, then we 


should consider selling some of these differences out. 
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Q Can you tell me what you understocd him to 
mem Sy legitimate long differences? 

A I considered that mr, Bishop indicated or meant 
by his indication that the firm would do research and 
would do that which is necessary to establish whether a 
long count difference istruly a: long difference and 
therefore can be sold out. 

Q Again, would you tell me what yOu moan by a 
iong difference in this context? 

A In its simple situation, it would be that you 
would have one customer that owned 100 shares of American 
Tel, and you had 200 shares in your possession, 


Q So then you would have 100 Shares e::tra, and 


no customer with a claim against it? 


A Ne.customer on our books. 

Q On your books? 

A That's right. 

Q So that what was involved would be the search 
of the records for a claim against the shares that you 
seemed tc i ower? | 

A It would be a lot more involved than that, 

Q Would you describe what was involved? 

A Let me say that my illustration would be a very 


simple -- was a very simple illustration of 100, 200, 
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As a matter cf fact, in a firm such as duPont there would 
have been many positions on the record for American Tel. 
There may have been 500 different positions for customers, 


bank loans, for transfers, for stock Loans, for gales, 


stock borrowed, items in transit, and many type of situations 


and transactions that would have appearec on the books, 

In researchinyyou would have had to try to 
identify the count or the control count that was performed 
by Haskins & Sells accounte’ Tor all of these items, 

In addition to that you would have the additional problem 
that : ustomers were writing letters into the firm regarding 
tueir confirmation of their customer statement. You weuld 
have to go into those letters to try to ascertain whether 
someone said “You owe me 100 shares of American Tel & Tel, 
it doesn't show on my statement," 

We did have an extremely bad edidntton at that 
time, "We" being the industry as opposed to Only duPont, 
that not only weren't the customers sending back their 
confirmations in great numbers but the confirmations to 
the banks and the confirmations to the brokers in the 
industry were very poor in their response. Therefors, 
you did not have a real full picture in a lot of the areas, 

Q When you speak of confirmations, you mean those 


cemmunications sent out by the auditors to the people with 


: 
| 
| 
| 
| 


| 
! 
| 
| 
| 


J 


| 
| 
| 
| 
| 
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whom the firm dealt seeking to confirm a status of 
an account On a particular date, is that correct? 

A Yes, 

Q So what I understand you to say is in addition 
to going through. your own records you would go through 
customer communications such as complaints, and then you 
would qo threugh the customer confirmations which the 
auditors sent out as to which you had gotten responses? 

A Yes, 

Q This fundamentally, though, was a search through 
your records and through the auditor 's procedures of con- 
firmation and through communications from stockholders 


and through other records available to you for a claim 


against a stock which you had in your possession, is that 


correct? 

A To try to identify that someone was making a 
Claim rr a security that we didn't show him on the record 
as being owed the security to, 

Q You then concluded that if it is a legitimate 
long difference, if after doing that kind of a search, 
you cannot come up with a claim which takes the stock, 
is that correct? 

A If you performed all Of those steps and identified 


every One of those items, yes, that is absolutely true. 
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Q Ane so then your position is that if I look 
through all of these things and I can't find somebody else 
claiming it, then it is a legitimate long difference? 

A i would say that's so. 

Q And that was the kind of a difference which 
you thought you could liquidate? 

& That's what I felt that Mr. Bishop meant when 
he talked about liquidating long differences. We shoulda — 
long security count differences. 

Q At the time of this meeting, December 16th, had 
there been attempts to resolve these differences on a 
Specific identification basis-~ that is to say, to find 
that specific event or date or transaction which caused 


the error that gave you the stock? 


A I don't know whether you are asking me whether | 
| 


what I explained would be the process or a new process, 

Q No, whether some other process was in force or ad 
other process was in operation seeking to fird the specific | 
otiink or transaction to which che stock apparently related. | 

A If we had found the specific event we wouldn 't have| 
had the difference. | 

nen 

Q A time came after December 16th when you prepared 
certain lists of securities which might be eligible for 


treatment in accordance with your understandi:rg of the 
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meeting of December 16th, is that correct? 

A We would have had lists from the time of the 
auditer‘s counts that were being worked on aikdieaiente 
from September or the early part of Cctober. . 

Q Then actwilly these lists hed already been in 
existence, prior to the 16th? 

A There are lists that are continually being 
corrected that are in existence from the time that the 
auditors finish eure first counts. 

Q Can you tell me what happened right after tir 
16th? 

A I don't understand what you mean right after the 
16th. 


Q You left the meeting, you + nt back to the office. 


Now, can you tell me what happened back at the office 


in respect of each security? 

A Mr. Speicher and I met with the finance committee, 
and told them what transpired at the exchange. 

Q Then what happened? 

A There was a discussion regarding the long 
security differences and a program set up to see if we could 
identify those type of differences for the possibility 
of selling out long security counts. 


Q What did you do after that? 


Gay-direct 
A i personally? 
Q Yes. 
A In my job as associate managing partner, and 
part of which wag the Operations, I sent the internal audit 


| 
| 
| 
| 


| 
15l2a | 
| 
department to presse their efforts at furthering the nT 
they had been doing since the Garly part of October to | 
come to some conclusions on those type of items, | 
Q Were such lists made available to you or generated | 
by that department? 
A Lists were generated by that departmont 
and turned over to the finance committee. 
: Q Did you Participate in that turnover? 
A No, I did not, 
Q How did the lists get from that department~- 
are you in that department, the research department? 
A No, the internal avdit department reported to 


ma, and we had a gentleman at the head of the internal 


audit department, and he was instructed that as he prepared 


Q Did you see the Lists when they were turned over? 
A No, I did net, 
Q Did you, however, understand that they met 

the qualifications that you just expressed? 


A I don't know which qualifications you are talking 


| 
t 
these lists to turn them Over to the finance committee, | 
‘i 
t 
| 
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Q You described a process of determining how 
you know that you have what you called a legitimate 
long difference, and my question is, were you satisfied 
that these lists met those qualifications? 

A I was satisfied that the people we had in the 
department who were people with experience in the industry 
were doing théir job and were turning over lists with © 
ORE on the lists as to what they had performed 
and were finished with it at that point, 

Q Did all the lists show they had done what they 
should have done to meet the Qualifications that you ex- 
pressed before? 


A I don't know, 


Q When the lists were turned over to the finance 


committce, do you know what action was taken? 

P. Eventually some securities were sold out. 

Q Do you know how many dollars worth of socurities 
were sold out? 

A Approximately six million dollars, 

Q. Did you know which of those lists were acted 
upon at the time? 

A No, I do not, or r did not. 


Q You didn't know it even then, did you? 
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A I didn't know it from the list. The function 
that we had was to take the documents, the purchase document 
which would have been written, and check them out against 
the records to make sure that the mechanical or the book- 
keaping transactions were recorded properly. 

Q Then the sales came back a ticket at a time, 
didn’t they, stock by stock, as if they had been selling 
any Other stock? 

A Each stock would have had its own ticket. 

Q That's right, but you were never told this list 
or that list was acted upon. what happened was that 
in the usual course of the brokerage firm's business, when 
the brokerage firm sells securities you get the tickets 
back and you just make sure those stocks are marked as not 
being in inventory any more, isn't that right? 

MR. BROOKS: I object to the form. 

Q There was a separate identification of these 
secutities as a group to let you know which had been sold? 

A The internal audit department from the ticket 


itself would have been able to identify that it was 


against some of these lists, or some portions of some of 


these lists, 
Q But were you ever told which as a group had been 
sold and which had not? 
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Personally, no. 
So the only function was a mechanical one of 


letting internal audit know that it must lighten its | 


records by these securities because they had been disposed 


of, isn‘t that right? 

MR. BROOKS: I object to the form of the 
question. 

THE COURT: Overruled, 

And to verify the bookkeeping transaction itself, 

Right. 

Now, did you know the financial effect CF thr 
transactions that were aout to be entered into? That is, 
what effect they had on capital ratic and what effect they 
had on net worth? 

A I didn't know the bition’ transactions that were 
going to be enterea into, but in any given set of cir- 
cumstances I would have known what the effect would have 
been. 

Q Did you know that the purpose of this liquidation 
was to aid capital? 

4 That was one of the purposes. 

Q Yes. But the purpose was to help you get into 
compliance as a result of this conversation at the exchange, 


wasn 't it? 
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A Well, we took up that matter because of the 
conversation at the exchange. 

Q Yes, 

Now, when these ananner re were sold, did you 
maintain a liquidation of cifferences account -- that is, 
did you preserve these differences in any particular place 
SO that you knew what you had liquidated and you could 
always go and say “This is our liquidatinn of differences 
account in the firm"? 

A No. 

Q Did you maintain any reserve against the 
possibility that there would be claims on these securities? 

A Not to my knowledge, 

Q Nr. Gay, I am showing you two exhibits which are 
standard special operations questionnaires which duPoint 
filled out during this period, Your name appears to be 
On one of them as member in Charge of operations. yes, 
it is on both. That's right. 

Q Mr. Gay, looking at that questionnaire, is there 
any place where you could tell that long differences had 
been taken and had been liquidated and had boen used 
to buy up capital charges and infused into net worth? 


A I don't understand the question, Mr. Camhy. 


Q There is a showing of lona differences, isn't 
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that right? 
a Yes, there is, 
And there is a ehowing of snort differences? 
A Yes, there is, : 
Q But is there any showing of long differences 
that nave been liquidated? 
A No. 
Q And is there any showing that the liquidation 
went into the general revenues of the company? 
A Not on these questionnaires. 
Q Are you familiar with the long form questionnaires? 
A Yes, I am. | 
Q Would any such showing be made in the long form | 
questionnaire? 
A The long form questionnaire would have been filed 
prior to -- 


Q I am talking about the January 30th long form 


A I don't believe there was a long form questionnaire 


in January. 


| 
questionnaire. There was one that was unaudited, | 
| 


Q I guess we are just in error. I don't know 


whether it would help if I showed it to you, 


A —s-' The long form is the auditor's questionnaire. | 
I didn't know there was one in January. | 
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There was a similar type one »ut unaudited? 
Short form questionnaire, 
Q But it looked like the long form in January. 
Maybe I ought to get it. It is Exhibit 27. (handing to 
witness) 
Would you look at question 13, please. Do you 
see where it says valuation of securities count differences? 
A Yes, 
Q _Valuation of securities count differances, long, 


11,621,000, and short$9, 902,748? 


A Yes, 


« 


Q Now, Mr. Gay, do you recall that on the audited 


questionnaire as at the previous September. the differences 
long was substantially larger, approximat ely 29,000,000, 
isn't that right? ; i 

A I recall that. 

Q Is there any way you can tell on this quest ionnaire 
that six million at least of those differences were sold 
and went into the general funds of the company to be 
used to buy up Charges against Capital and to be added to 
net worth? 

A No, you cannot, 
Q Thank you. Mr, Gay, when was the firet time 


you gave notice that you were leaving duPont? 
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A Either the latter Part of 1969 or the early 
part of 1970, 


Q So it was in December of 1969 you informed them 


that you intended to leave, isn't that right? 


rt Approximately at that time. 


Q At or about that time didn't Mr. duPotit ijive 
yOu certain assurances in order to make you stay? 
A Yes, he did, 
c Weren't those assurances that if yor. stayed until 
the end of the year, or at least after June 30th, I 
think, he would see to it that you didn't take any loss 
On your investment? 
A Yes, he did, 


Q Under tk « guarantee you could have stayed right 


through until December 31, 1970, and had the legal benefit 


of the guarantee, isn't that right? 
A Yes, I could have, 
Q In June of 1970, however, you advised him you 
were leaving, isn't that right? 
Yes, I did. 
You didn't have a job to go to then, did you? 
No, I did not. 
But you left anyway? 


Yes, I did, 
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MR. CAMMY: Your Honor, I have nothing further. 


THE COURT: Mr. Brooks, are you going first now? 


MR. BROOKS: I have a few questions. 


sii TM 
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CROSS~EXAMINATION 
BY MR. BROOKS; 
6) Mr. Gay, I will represent to you that there 
are a few other special operations quest’. inaires 
of Francis I. duPont involving the exchange in the 
sprinc of 1970 other thanthe one that has just been shown 
to you that have been marked in evidence so far. 

My question to you. sir, is : Whenever 
you signed a special operations questionnaire of Francis 
I. duPont, did you believe it to be true and accurate? 

A Absolutely. 

@] Do you know a Frank Gaibaldi? 

A Yes, I do. 

Q How do you know him? 

A Frank Garibaldi worked at Haskins & Sells 
a number of years ago, and I continued to know Frank 
from his involvement in the industry. 

Q Did you ever meet: him on the premises 
of Francis I. duPont? 

A Yes, I did. 

Q When was that? 

A Startina the early part of 1979. The exact 


date I don't know. 


MR. CAMHY: I want to make an objection, 
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your Honor, If your Honor will tell me that you want 
to encourage th- idea of having defendants’ case brought 
out with each witness I will not be bouncing up and down 
with these objections. 

i will, however, make this one, and that is 
this realiy was nce covered on direct, has nothing 
to do with what I did on direct, and has nothing to do 
with the part of the case qoing in now. It's not 
cross-examination. 

THE COURT: We are almost at July 1, and I 
understand the new rules will go into effect in anv 
event. I am going to ation it up to a point. I don't 
think !z. Hyde or Mr. Brooks should take advantacae 
of it by way of "eross~examination" gettiry, their entire 
case in, but it does seem to me this question in any 


event about Mr. Garibaldi, which we have heard * ore, 


is not crities1, + would suggest that if it'e jone, 


if a critical question arises, then we will deal with 
that, but it certainly seems to me it would save us 
a number cf days sitting here if -- 

MR. BROOKS: I only have about ten minutes 
worth of questions with Mr. Gay, and I think it 


"rould he em imposition on everybody to bring him 
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THE COURT: All richt. 
2 Hew many times did you see Mr. Garibaldi 
in the premises of the duPont firm? 


A He was there a number of times. I don't 


know the exact number, because Frank dirin't come in to 


see me specifically. 

Q Did you know why he was there? 

A He wage there in connection with igeutsions 
that were being had between Hirsch and duPont recarding 
a possible get together in.the early part of the year, and 
I presume that Frank was there to ask questions lookina | 
to our records and the financial condition of the firm, 
He did speak to Mr. Gentile during that pev~iod of time. 
He was the controller. 

MR. BROOKS: No further questions. 

MR. HYDE: No questions. 

THE COURT: Mr. Pollack or Mr. Singer. 

MR. POLLACK: No, thank you, your Honor. 

THE COURT: Mr. Gay, would you be able to 
tell me what were tiw internal procedures in effect at 
duPont while you were there “s eliminate various 
discrepancies? I understand you had a research 
term operative only after the audit date, is that correct? 


THE WITNESS: No, sir. What actually 
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happenee Zuring that period of time was because of the 
audit in September, which is a very lenathy and complicated 
process that not orly the auditors worked on but the 

entire staff must work on, so that during that period 

of time our staff was mainiy concernea with the audit 


counts and the differences that were being discovered 


by the auditors, and spending all of their time in that 


area, and very little time in trying to develop new 
procedures for the day to day operation. 

We had a department, a stock record depart- 
ment, that all cf the entries at'the end of the day would coma 
up in an IBM run and they worked on halancina such as | 
checkbook balancing to see they were balanced. But as 
far as counting of securities, except as Mr. Speicher 
mentioned during the different periods there was not 
an attempt being made to count securities on an onaoing 
basis, except in connection with some of the count 
differences that the auditors came up with. 

We would periodically take one of those 
big differences, if they were large, and attempt to 
freeze the securities and recount them at a different 
period of time to see if we came up with the same 
differences. 


THE COURT: Thank you. 
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MR. BROOKS: May I ask a ouestion as a 
result of your exchance, your Honor? 

THE COURT: Yes. 
BY MR. BROOKS: 

Q Mr. Gay, will you tell me, if you recall, 
what the requirement of the stock exchanae rules was 
as to the frequency of a securities count for a memher 
firm in the first six months of 1979? What 
was the rule during that period of time? 

A I don't -- 

MR. CAMHY: Your Honor, forgive me, I was 
distracted. May I hear the question? 

THE COURT: What was the ene ¢ the stock 
exchange the first six months of the 1970 as to the 
frequency of the count of securities of a member firm? 

MR. BROOKS: Let me expand that to take in 
1969 and 1970. 

A _ I don't believe there was a rule that 
insisted that the member firms must count securities 
on any basis because the satiions in their annual 
report wouzd do a 100 per cent count of all securities. 

MR. BROOKS: Thank you. 


THE COURT: Thank you very much, Mr. Gay. 


(Witness excused) 


™“R. CAMHY: * Arnina. 

Dd. ARWIRGC, called as a witness 
by the vlaintif£s, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION ' 
BY MR. CAMHY: 
Q Mr. Arning, what is your present position? 


Managing partner of Tucker, Anthony and 


Were you employed by the New York Stock 


Exchange in 1969 and 1970? 


A I was. 

9 In what capacity? 

A I was senior vice president for operations 
of the New York Stock Exchange. 

Q Mr. Cunningham and Mr. Bishop helow you 
in the chain of command? 

A Mr. Bishopwas below me. Mr. Cunninaham 
was my superior. | 

Q What did your job involve durine the vears 
1969 and 1970? 

A Are we going to be here that lonq? 

Well -- 


Let me try to do it quickly for :ou. 
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resporsicie for the operations areas of the New York 
Stock Exchange which encompassed the entire operating 
departments, department of stock lists, secretary's 
office, floor department, department of floor procedure, 
department of member firms, department of stock lists, 
and the clearing corporation. It involved 3200-odda 
people. 

Q Let's get to the department of member 
firms. That was one of the departments under your control, 
wasn't it? 

A It was, yes, sir. 

Q And that involved to a deqree the operational 
problems and the financial health of the member firms, 
is that right? 

A Yes. Among others. 

Q During that year, 1969 and "70, were there 
a numberof member firms who were in either capital 
difficulties or operational difficulties arising 
from the paper crunch of '68 and '69? 

A I am not sure what a number means? 

Q I mean five or ten. 

s.r 


.e] During that period didn't you have problems -- 


and I am talking about the latter part of 1969 and 1970-- 
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weren't you personally involved in trying to help those 
firms solve their problems? 

A I think that characterization would ao for the 
exchange at larae. 

Yes, But you were involved in it personallv 

Blair and Bache and Hayden Stone? 

Well, I wouldn't say those any more than anv 
others. 

Q Yes, but -- 

A Or any less. 

fe) But some of those were having problems 
at that time and among them was duPont, wasn't it? 

A Yes. 

Q Didn't you tell me that this was a difficult 
period in connection with certain of these firms and that's 
what got your hair so gray? Do you remember that? 

MR. BROCKS: I object to questions referring 
to firms other than duPont. The complaint doesn't relate 
to anything other than duPont unless they want to talk 


about Glore Forgan. 


eee ee 


MR. CAMHY: I propose to show durine this 
period, 1969, ‘70, '71, he was taking saveral firms 


through difficult problems and tryina to find solutions 


to those problems for them. They were capital problems, 


i ee oe ee 


a tan nanan — ame > 
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some of chem solved by merqer, some of them by liquidation. 
Mr. Arning has testified to ali of this at lencth. 

THE COURT: What's the relevance with reaard 
to this case. 

MR. CAMHY: It gets to the dearee to which 
Mr. Arning involved himself in the merger between duPont 
and Hirsch and Glore Forcan. 

THE COURT: Why don't we find out how he 
involved himself in this reraer. If you are aoing to 
Suggest to me I am going to find that out in what he did 
in other connections I don’t believe I will. 

MR. CAMHY: I want to show it was part of 
his general job at the exchange at the time. 

MR. BROOKS: It is irrelevant. 

THE COURT: a don't see how it is going to 
help us. As a matter of fact, it would appear to me | 
that if that is so it ought to be somethina that Mr. Brooks 
would concede without any testimony about it. 

MR. CAMHY: Very well, your fonor, I will 
proceed. 

Q Mr.Arning, were you involved in a professional 
way with the capital problems of duPont during the 
spring of 1970? 


A Mr. Camhy, as the senior officer of the 
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exchanse in that area, the ma*ters that arose in the denart-' 
ment of member firms of siqnificance were related to me, 
and in that connection I would have heen aware of 
financial difficulties, operating problems, or whatever 
existed at any member organization. 

THE COURT: Wasn't that part of your 
responsibility? 

THE WITNESS: It was, sir, yes. 

(@) Did you think that the duPont-Hirsch mercer 
was a good merger for Hirsch, duPont and Clore Foraan? 
Did you think it had a good fit? 

MR. POLLACK: Objection,your Honor. 

THE COURT: I have learned that that is a 
relevant inquiry, Mr. Pollack, so the objection is 
overruled. 

a You confuse me, counselor. When you 
said Hirsch, duPont and Glore Forgan, I was a neutral 
observer. 

Q I mean for all three firms. 

A Can + ones the question? 

8] Yes. 

A Did I think that this combination offered a 


potential on a combined basis for a successful oneration? 


T would answer that affirmatively. 
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THE COURT: You would answer how? 
THE WITNESS: Affirmatively. 
Q Didn't from time to time during this period 
Mr. duPont tell you that given the right circumstances he 
could raise more capital? 
A Well, I think in fairness to Mr. duPont that has 


to be put in a little more different context. rhe 


| 
| 


exchange was seeking additional capital, Mr, du’ont 
was the medium by which that was tc be accomplished if 
it was to be at all. 
In his appearances at the exchanage one 

of the conditions that Mr. duPont indicated, and he 
was optimistic about obtainina capital, was that civen 
the proper circumstances, not limitless, but ample 
capital was available so in that context what you said 
was probably so. 

Q And the proper circumstances would be an 
entity which had good profitability potential that would 
attract capital, is that riqht? 

A That is true. That would be one. 

Qo All right. 

Now, didn't the Hirsch, duPont, Glore Forcan 
merger contain as far as Mr. duPont and as far as you 


were concerned many of the attributes of that kind of 
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a comhination? 

a I think the answer to that is ves. 

Q Didn't you regard it <s such at the time? 

A x @idy 

0 I show you a memorandum from Mr, Dominach, 
Exhibit 167 (handing). You received that memorandum, 
didn't you? 

A It's directed to Mr. Cunningham and mvself 
and I am certain that I dia, yes. 

Q And did you -- you did not accept this 
request, did you, or this suogestion in the first nara- 
graph of that memorandum? 


A Well, when you say accept -- 


Q You did not accede to it. 


A Well, it was a subordinate reportino to me 
and he cave me information thatI took into consideration. 
Q And discounted and ultimately ncermitted the 
transaction to proceed, is that right? 
A I wouldn't go along with any of those questions. 
Q All right, let me put it to you this way: 
Did you act to follow his request? 
A Well, counsel, that's like one of your 
assistants giving you some leqal advice and you choose 


as superior to proceed differently. 
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Q All right. 
A Tnat's the nearest likely approach to this 
that I can imagine. These were facts given to me -- 
THE COURT: Wait a minute, Mr. Arning. 
The question I think is fairly simple, and I think vou 
can answer fairly directly. Did you or did you not 
follow the advice that is set forth in the first Paraaraph 
of that memorandum? The answer can he yes or no. 
THE WITNESS: Well, your Honor, © jon't 
consider this advice. 
THE COURT: Well, the suqqestion -- 


THE WITNESS: Did I act differently than 


that first paragraph or if I indeed one can deem what 


I did to be an act because I am not sure you can. 
It's not consistent with the recommendations that were 
set forth here. 

Q Well, did you take any action to stop the 
merger? 

A I don't know what action I could have taken, 
counselor, 

Q Well, you could have advised the parties 
that the exchange did not think the merger would he 
good for either firm hecause, or any of the firms 


because of the operational exposures of F. I. duPont. 
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And because this memorandum was sent tc me? 
Yes. 
That's absurd. 

re] Well, when you read the iii iaiia: dha you 
feel that any of the statements that were in it were 
factually not correct? 

A Mr. Camhy, as 2 man who had manv people 
reporting to him and who requested the information set 
forth in the memorandum that is now in front 
of this witness, I suggested. ahsorbed and utilized the 
facts that were contained in this. 

And let's assume for the record purposes - 


tnat some if not all of these were in some form known 


to me as well as a good deal of information that was 


mer in this semoenndun. 

And if you are attempting for me to 
construct whatever happened to duPont, Glore Foraan 
on the basis of this single memorandum you are arossly 
in error. 

Q Mr. Arning, let us ao with the assumption 
that there were other factors which made you feel that 
etiukeleenetitin what was in this memorandum you 
thought that you should not stop the transaction or 


try to stop the transaction if you could. 
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All right. 

Q Now, what I would like to ask you is: 

Can you tell me what those factors would have heen that 
would have been overriding of the con tion set forth 
in this memorandum? 

A Well, I think the first paracrarh of this, 
which I just scanned a moment aqo, established the point 
of departure here. What Mr. Dominach did was 
analyze special operations questionnaires which had 
been in our possession, which had been analyzed by our 
examining department and which all the officers of the 
exchange had seen. 

His two -- after this he says there are 


two things that you ought to do and you ought to delay it 


until you do it, and one is assurance of additioral 


capital. I think I did that. 
The second was that duPont's onerations 

exposure be identied and substantially reduced. 

Q Well, now, let's aqet to the first one. 

A All right. 

Q As I understood it you felt that the way 
that the capital would come in is if the mercer came 
through, that is that what Edmond told you, or what the 


duPonts told you was that if they could get the mercer 
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shrovgh they would hav. this kind of an iibbeoahlion 
would *ttract capital. 

A X don't think I ever said that. 

Well, didn't Edmond assure vou that <-- 

A One of the conversations that Mr. duPont 
idenfied as being significantly helpful to the raisine 
of sizable gquzatities of capital with an oportune 
Situation. This clearly fit that letter definition. 

Cc All right. So then this -- 

A But it was not what you said. 

Q well, I am sorry, I will accept what 
you said. And in fact, I want to show you a document, 
and it's Exhibit 168. I don't know whether it't in 
yet. 

Ioffe Exhibit 168. 
Against the New York Steck 
Exchange? 


CAMHY:  § Against the stock exchanae, 


TE NM a ee 


BRUOKS: Has the witness idencifiea 


MR, CAMHY: Well, I am goiag to show it to him. 


He identified it on derosition (handing). 


a rw ee 


Q Mr. Arning, is this a letter that you wrote 
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Ratour? 
biti I believe it is. 
MR. . CAMHY: Your Honor, I offer it, 
MR. BROOKS: No objection. 
THE COURT: All wkoue. 
(Plaintiffs’ Exhibit 168 was received in 
evidence) 
Q Now, shortly after rece inn tio fan cach 
memorandum and just the day prior to the mercer, 
you wro*> this letter, didn't you? July 1? The 
merger was July 2, Hestanthts memo is =-- 
A June 24. 
Q Okay. 
Now, looking at the second part of the second 
paragraph: 
"The exchange has been on notice from Mr. 
Edmond duPont that substantial sums of additiona*’ -sanital 
were available wien the right quote situation war 
at and. You and I agree that the present combination 


ef Francis I. duPont & Compaiy with Glore Foraan and 


Hirsch & Company is just that situation. While I know 


that you are providing us with dailv rre f°: +1 capital 
computation and this fiqure at the moment is most 


encouraqing, that additional .cenital is mandatory." 


a 
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Now, this does tend to confirm what vou just 
said, Mr. Arning, doesn't it? . 

A I am qlad you feei that way. Yes, 

Q And that is that in your discussions with 
Edmond about where the firm was going and in the 
exchanges discussions with him about where the firm was 
going that previous spring he said that’ he could aet 
capital for the right situation and you felt thatthis 
was the right situation. 


A  @ LT @£a, 


Q So that that tended to meet what vou felt 


was -~ or that tended to meet what you felt was -- or 


that tended to override the considerations, the cther 
considerations mentioned by Mr. Dominach in his memorandum. 

A I don't buy that. 

Q Well, is == 

A I don't buy what you just said. 

Q Well, that was one of the factors which 
made you override that memorandum. 

: A It was one bit of information available to me 

that was not available to Mr. Dominach. 


Q All right. 


eee me ee ee ee 


Now, can you tell me whether during that sprina . 


you had a familiarity with the elements which mace un 
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the good fit between Hirsch and Glore Forgar and duPont? 
That is, did you know these elements? 

A Well, I am wondering what you speci ficallv 
mean by -- 

Q Well, was it a good fit? Was it a sympathetic 
merger of things which work together well? 

A Let me try to answer that. And in order to 
do that you have to put this whole thing in versrective 
of what was going on around you, and when I sav that T 
think the general market conditions are a material 
consideration, and at the time we had had a severe 
Aperide in the market. We had had a dryina up trading 
volume, and an overall market condition not condusive 
to expansion activities of member oraanizations. 

At the same time the firms at larce had 
spent large sums of money to automate, to develop 


processes to improve paper handling and in so doing had 


enlarged their staffs to do this kind of thing. 


I think some of the testimony Sam Gay gave 
a short time ago relates to just the kind of expenditures 
that had to take place all over the street. 

Now, with that as a backdrop with the 
declining market existing we het a clear cut vossibility 


of operating losses, if they hadn't developed increasing, 
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and if they had developed expanding even further. 


8 Against that we took a situation here that 

4 in my opinion, and mine alone to be sure, offered the : 

5 opportunity of three member organizations of vast 

: combined savings, a mix of business combining that looked 

‘ from the point of view that I sat at as contributing 

’ significantly to the overall rele of a single firm. 

4 You had, inthe case of duPont Glore Furecan -- 

is in the case of Glore Forgan one of the primary investment 

it banking organizations. Neither Hirsch nor duPont had any 

4 such factor present in its case. 

- In duPont 's case you had one of the leading 

" distributive organizations in the ines. I don't 

” know how many offices it had. I'd suagest they ranged 

- upwards of 70 to 100. : It was a master typé ef structure 

¥ to provide distribution for the banking side chat was 
contributed from Glore Foraan. ? 

| And then from the Hirsch point of view wens 

had marketing areas almost specifically identifiably 

as difference from those that existed in the c1d‘ duPont 
arganization. And I an thinking spec! *ically of the. 
lower south and I ma thinking of Florida. I am thinkirg : 
of Florida and I am thinking of Europe. 


And you had the fact that at the Hirsch 
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— 


was considered and rejected that spring a. not making 


any sense? 


2 | organization a number of the management individuals 
3 | were now somewhat older, not as well as they had been 
4 | and I feit that in addition to those inaqredients : 
5 | we were going to be able to look to a strenathened | 
. management team operating a stripped down operation that | 
7 was going to provide a greater level of Profitahility 
° and provide a mans for the combination and real | 
9 Savings in the operations area. To weed out the softer , 
10 Spots and to have all the attributes of a potentially , 
u | not just viable but very strong member organization. 
a Q All right. 
13 | Now, earlier that spring another nsas 
: eg for duPont had been Suggested to the exchange, hadn't it? : 
15 | and that was a merger with Blair? ! 
8 A “eli, = think I seatition inthe deposition | 
Peat i I didn't even recall it. | 
: ag 0 Well, do you remember that anes. with Alair | 
19 


A I may be mistaken but my recollection was 


dim and I had no significance of it at all. 


Q Would you have gone along with a merger with 


Blair at that time? 


Rg &: B RB 


MR. BROOKS: I object, vour Honor. It's 
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purely hypothetical. The witness doesn'* recall such a 
fact. Seeides, what's the difference? 
THE COURT: 1 think that's right. Objection 
custained. 
Q Well, if the Glore transaction -- if the 
Glore element hadn't been in this would you have cone 


along with this merger as much as you did? 


MR. BROOKS: Same objection, your Honor. 


Hypothetical. Irrelevant. 
THE COURT: Objection sustained. 
Q Were you familiar with the capital problems 
of duPont during the latter part of December and 
early part of January? 
A What year? 
1969, 1970, it's deficiancy,$17 million. 
A Help my recollection. Is this shortly 


after the audit results for "69? 


6/19 PM 3b 1 
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Q So then you did concern yourself with duPont's 


capital problems? 

A I never testified otherwise, that I am aware of, 

Q And did you try to keep up with this ona Pn 
day basis, or on a week-to-week basis, at least? 

A Well, I could clarify that for you easily. 

The responsibility for the observance of the financial 
condition, the operations, etc.. of member organizations 
lies in the department of member firms. We have an 
extremely capable leader of t* .t department, and a staff, 
an outstanding staff of examiners. 

They were the front-line people who were dealing 
with this, and I was in constant contact with them, and I ee 
information. I was in a different physical location than 
they were,. but I certainly was acquainted with what was 
going on. 

Q Well,wasn't duPont one of severzl firms which were 
in what the Exchange considered serious capital concition 
problems during that period? 

MR. BROOKS: What period? 


MR. CAMHY: Late '69, early ‘70, through June of 
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Qc Wasn't there a list of firms that you were watching 


because of this problem? 


A There were firms that the Exchange watched for 
capital and operational problems, yes. 

Q Wasn't duPont one of them? 

A I have said in that period, yes. 

Q Wasn't one of your concerns during that period 
the solution of duPont's capital problems? 

A One of my concerns? 

Q Well, one of the Exchange's concerns. 

A Well, can I substitute"resolution" for 
"solution"? 

Q Resolition, yes. 

A Yes. 

Q And in that were demands or requests to 
Edmond duPont and to others as to raising more capital, 
wasn't tha’: one of the things that was going on? 

A There were those requests made, yes. 

Q And wasn't this merger part of a program for 
the resolution of that problem? 

A The merger itself? 

Q Yes. 


A The merger didn't come from the New York Stock 


3 camach F< nr 
Exchange. 

Q No, but wasn't the merger considered by the 
Exchange as an event which would help resolve those 
problems? Just goinz back to that letter about the 
attraction of capitel when the right thing came -- 

A Yes, but, you see, these things aren't that 
simple, counselor. 

This event, the combination of these enterprises 
was brougnt to the Stock Exchange by the people involved. 
It didn't emanate from the Stock Exchange, to my knowledge. 

Q But the -- 

A When it became clear, and I think you know already 
that there had been a number of chats back and forth on 
these kinds of things, about which the Exchange was 
not involved, but when it became clear that this was going 
to be the real thing, we tock steps to see to it that we 
would have information about it, that we would know what 
was going on, that the proceduces that would be followed 
would be established ahead of time, that we'd know what 
the pro forsa capital requirements were, biah, blah, blah. 


Ya, yes, went into depth to find out what was 


going to happen, but it was something literally presented 


to us. 


Q But it was something that you could have stopped 
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if you wanted to. 
A I don't know how. 
Q Simply by telling the firms that you wouldn't 
let them do it because of duPont's operational problem -- 
A After what I just described as their potential? 
I would be having another lawsuit defending that. 
I don't think I could have done such a thing. 
Assume, if you will, that the combined enterprise 
met the Exchange's requirements for member organizations 
from A to Z, which, so far as I know, they did. 
Q Well, assuming Mr. Dominach said -- 
A - I can't assume Mr. Dominach said it at all. 
He was a consultant at the Exchange; he was not employed by 
it directly. He was familiar with many of its rules. 


That was not the spot I was in, Counsel. 


Q Did you know Mr. Chenet made the same recom- 


mendation? 
A I have no idea what Mr. Chenet may have made. 
MR. CAMHY: Your Honor, may I read from the 
deposition, please? 
MR. BROOKS: I object to reading from the 
deposition while we have a live witness on the stand. 
It’s not an admission of the Exchange. 


MR. : I think it is. 
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MR. BROOKS: I disagree -- 

MR. CAMHY: I am offering this as some 
inconsistent -- 

MR, BROOKS: You are offering it as inconsistent 
testimony? May I ask with what testimony of this witness? 
MR. CAMHY: The testimony he has given. 

MR. BROOKS: What testimony? 

THE COURT: Well, come on, Mr. Brooks, he 
doesn't have to answer that. What he has to do is read 
the question and if it's not inconsistent you make your 
objection then. 

MR. BROOKS: I would like the Court to know that 
at the time of the deposition Mr. Arning was not an officer 
of the Exchange, so it cannot be an admission of the 
party. 

THE COURT: He is not reading it for that purpose, 
as I understand it; he is reading it as an inconsistent 
prior statement. 

MR. BROOKS: I will listen with that in mind. 

MR. CAMHY: It's a deposition called 
Deposition Exhibit 102. 


Gentlemen, I plan to use Exhibit 102, which is 


not a premarked exhibit, but it was 102 on the examination 


of Chenet, but it was used on the Arning examination befoce | 


10 


11 


14 


17 


& 
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trial. 

% will have copies made, but I think you all 
have access. to it. 

MR. BROOKS: We have our copy, Mr. Camhy. 
That won't be necessary for us. 

MR. CAMHY: Thank you. 


Q Look at Exhibit 102, please (handing). 


MR. CAMHY: Now I would like to read at Page 163. 


“Would you look at Exhibit 102, please, Mr. 
Arning, which is a memorandum dated May 13, 1970" -- 


"Q Would you look at Exhibit 102, .. ease, Mr. 


_Arning, which is a memorandum dated May 13, 1970" -- 


MR. BROOKS: May I interrupt for a moment, 
Mr. Camhy? You cited us Page 163 -- 

MR. CAMHY: No, 63. : 

MR. BROOKS : Would you give us a moment? 

MR. CAMHY: Sure. 

"Q Would you look at Exhibit 102, please, Mr. 
Arning, which is a memorandum dated May 13, 1970 from 
Fred Stock .in xespect of the possible combination of 
Blair and duPont? 


ms Blair and duPont? 


"Q Yes. 


“A Yes, I see it. 


1549a 44a 
7 cammch Arning-direct 


"9 Sid you receive a copy of that memorandum? 
"A It was sent to me, 


"9 Do you recall considering tne problems raised 


by that memorandum? 


"A I don't think they were given much. There 
wasn't any sense to this. It was an easy answer." 

I world like to show the memorandum to the 
Court. 

THE COURT: You have read it. I will -- 

MR. CAMHY: No, I was not reading from the 
memorandum. I was reading from testimony. 

MR. POLLACK:: If your Honor please, our 
opponents have no particular interest in this aspect of 
the testimony, but I think in fair context to the lawyers 
Mr. Camhy ought to read through Line 22, because this is 
“ne subject about which Mr. Arning testified a matter of 
minutes ago. 

THE COURT: Well, as I heard his testimony, when 
he was asked a question here, he said he had no -- as I reca}l 
he had no knowledge of -- | 

MR. POLLACK: in that resy-2ct I suggest that he | 
read through Line 22. and you will see that he gave the 
same answer on his deposition. That's -»y I say I think 


fair context requires that Mr. Camhy complete the next 
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several questions and answers. 

MR. CAMHY: The memorandum indicates that it was 
sent to him. , 

MR. BROOKS: He didn't deny that, reading the mem- 
orandum. If you will read to the next page, down to 
Line ll, it says there he wouldn't have recalled it unless 
he had been shown the memorandum. 

MR. CAMHY: Well, doesn't the memorandum indicate 
that it was sent to him? 

MR. POLLACK: I think the question was whether 
Mr. Arning knew about the Blair-duPont merger. 

The next series of questions and answers which 
Mr. Camhy did not read should be read. 

If may, with the permission of the Court. 

MR. CAMEY: Well, I' have no objection. My 
only attempt on this is to show that the memorandum 
was sent to him. 
| THE COURT: Well,Mr. Camhy, I have been misled 
because, as I heard it, I assumed that you were reading 
it for impeac’ ment purposes, aud I certainly accases 
it as being appropriate for impeachment purposes, because 
it was different than what his testimony was here. 

MR. CAMHY: Your Honor, my impressicn on the 


testimony was that he denied any recollection of the 


| 
| 
| 
| 
| 
| 


| 
| 
| 
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whole event, and my only attempt was to show this 
memcrandum which was sent to him on that subject; that's 
all. 

MR, POLLACK: If your Honor please, merely in 
the interest of clarity, the next series of questions and 
answers are the question at Line 12: 

"Q Do you recall considering the problems raised 
by that memorandum? 

"A I don't think they were given much. There 
wasn't any sense to this. It was an easy answer. 

"Q Yes, but evidently some people on the staff had 
been thinking about it. 


“A Well, that's why there are V-Ps and other 


people, I guess. I don't recall it ever having been 


given really a lot of consideration. 
"Q By you? 


“"A By me." 
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MR. BROOKS: May I continue your Honor? 

MR. POLLACK: I believe that that is entirely 
consistent with what the witness had Said a’ matter of..:: . 
minutes ago. | : 

THE COURT: All right. 

MR. PQULACK: I raise the point not because 
it arfects out clients but paniine I don't think that 

| what Mr. Camhy has done is consistent with the use to which 
he punneicta to put a deposition. 

THE COURT: All right, thank you, Mr. Pollack. 

MR. BROOKS: And if you read over halfway down 
the eae page it becomes even clearer on the sama point 
that Mr. Pollack is making your Honor and 1 join in his 
objection. 

MR. CAMHY: The only point I wish to make is 
that to the extent that this memorandum is a stoc!- exchange 
document which was sent to him and is on the Letterhsad 
of the exchange and has his name on it and deals with this 
subject it is smnething that apparently was brought to his 
attenticn and at least to the degree that he received 
this was considered by him, 

THE COURT: Well, ail right, if that was your purpose 


you had me in thedirk about it. It seems to ro that that 


| 
purpose could have beenvery weil served by showing him | 
i 
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that document and -- it is not a part of the record, or 
making it a part. But let's procead, 

MR. BROOKS: If Mr. Camhy is offering this 
I will object on the avenides of relevancy. I don't see 
what a Blair-duPont merger if it was considere by anybody 
has anything to do with this case, 

MR. CAMHY: The memorandum does have this oul 
to do with the case. It tends to show that senior officers 
of the exchange thought it had somathing to do with the 
mergers and they had some input about whether it should 
be encouraged or discouraged and they did consider tho 
verdes economic effects of the mergers and whether it 
would strengthen these firms and whether to encourage 


them or discourage them, 


MR. BROOKS: It might be relevant if Mr. Camhy 


was suing on behalf of investors of Blair, your Honor, but 
it is not here, 

THE court: Let me see that, Mr, Camhy. 

MR. CAMHY: Yes, sir (handing). 

THE COURT: All right, I will receive it. I had 
thought that that ws an area in which there would be 
no dispute. IT had assumed that the stock exchange in view 
of this kind of = ~ »»blem woulda of course tak: soma 


responsibility for attempting to regolve it ard to take 


16 


17 


s & 8B RR 
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actinn to rectify it if they could. & didn't think there 
was going to be any dispute about that until mr. Arning's 
testimony. I will accept it. 

MR. HYDE: Mr, Camhy, I take it this is not 
offered with respect to Haskins & Sells, 

MR. CAMHY: No, it is not but it needs a new 
exhibit number, 

(Plaintiffs' Exhibit 261 xeceived in evidenc2.) 


THE COURT: Gentlemen, why don't we take « ten- 


minute recess, 
(Recess) 
BY MR. CAMIY: 
Q Mr. Arning, during the 1969-1970 period wasn't 
there a program under way to help certain major firms 
which were having capital and operational difficultian? 


Don't you remember referring to that on your deposition? 


A Well, yes, sir, I do. The problem with dnoositions - 


though is the lawyer asks the questions and gets” 
responses to those questions but never gets the context. 
I know what you are referring to aad if I could take a 
liberty here of explaining it I will try to. 
9 Ckaye I would like to just insert two or thrae 


words to see if you could cover them and I have taken them 


from your depos:.-.ion, 


arningirect 

A Please do. 

Q One of them is the concept of radical surgery 
that you used referring to what hzd to be done to some of 
these firms, 

THE COURT: What kind of surgery? 

MR. CAMHY: Radical Surgery as what has t5 be 
done to some of these firms, 

MR. BROOKS: < ebject to the atention your Honor, 
We should be concerning otixselves with duPoint and not 
some of these other firms, 

MR. CAMHY: Your Honor, I am trying to show 
that this merger formed part of his overall job in trying 


€0 sce to it that certain major firms who were experienc ing 


difficulties cuxrld be given whatever assistance-- 


THE COURT: Well, I think that's permissible, 
Mr. Camhy, but I don't understand, I think tha 's permis. 2. 
but it does appear to me that you should be cencentrating 


On what he didwith the two compznies, 
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UR. CAMMY: Iam. But I am Only trying to 
make sure it is known this was part of his cfficial duties. 
THE COURT: Suppese it wasn't? What difference 
would that make? 
MR. CAMEY: There is a contention in this 
complaint that the exchange did morely mure thin just 
stand by in this merger, that it:knew about ‘:he merger 
and that it felt the merger was 2 good thing, and that it 
tended to observe the merger and ehcouraging the merger 
as part of achieving some Objective that the exchange had 
in seeking to resolve duPont's niente difficulties. 
| THE COURT: I think argument over it will take 
icager than fer you to ask the question, SO ask it. The 
objection is overruled, \ 
MR. BROOKS: I okt oe him the trouble, your Honor), 
I will agree Mr, Arning has put in the record proof of | 
everyching Mr. Camhy had just said, except that the ) 
exchange encouraged this marger and I think he testified 
he was noutral, 
THE COURT: You concede that was part of his 


responsibilities, 


MR. BROOKS: What was Pert of it, 


THE COURT: Everything except the word encouragad, 


MR. BROOKS: I concede it was part of his 
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responsibility to know what was happening, to enforce 


existing exchange rules. 


THE COURT: All right. you may ask the questior. 


Q Mr. Arning, do you remember discussing a program 
during the year 1969, '70, and continuing through '70, 
of dealing with certain firms who were experiencing maj =r 
capital and operational difficulties, and do vou remember 
referring to the fact some of them needed rzdical surgery, 
you were able to save some, not others, and you were 
proud of the fact that you did? 

B Okay, with the caveat I had a moment age, can I 
put that into my -- 

Q Yes, please. 

A Forgive me, your Honor, I just think the back- 
ground here is vital to the picture. For the record, tha 
market low occurred in May of 1970, the botton of the 
Dow-Jones average as a measure. I think if you look 
at volume it similarly hit its low point in May of 1970, 

My responsibility in an overall way relating to the 
department of member firms in light of the general experience | 
that had occurred in the industry of Operating losses in \ 
the ‘Sater part of 1969, and let's say the first quarter 
of 1970, then having heon in the rocord, ‘coupled with the 


fact that at some organizations a fair amount of their capital 


Hy 
' 


e 
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was in securities form, the decline in the market value 
which had reduced their capital appreciably, the senior 
officials of the New york Stock Exchange, the head of the 
department of member firms, determined that a proper 
course of action would be in dealing with a very large 
segment of firms that may or May not earlier have had 
any difficulty, been asked to provide the exchange with 
details that would demonstrate to the satisfaction of the 
exchange their ability to operate at not less than a 
break-even basis, given the reduced volume that occurs 

in the second and third quarters most years. 

: So with that as the background, ts the questions 
you asked ms in the deposition, some of those firms elected, | 
some John Cunningham elected, some Mr. Bishop and other 
coordinators of the department of member firms of the 
exchange worked with to accomplish these broad objectives 
I have just outlined. There were some you asked me ahout 
that I deal with, and they were just X number of firms, 
One of them was duPont. There were few in number that f 
handled. They were large firms. But that was what was 


involved in that, . 


Does that get to the background of that question 


satisfactorily? 


Q Yes. Now, do you remember referring to this job as 
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sonsthing which in a ‘ocular manner, but nevertheless 
with a certain smount of truth, got your hair that gray? 

A I have a tendency to be that Way, and I did, and 
* used radical surgery, I recall that term because I think 
you inquired what was necessary and the radical surgery 
related to the need for the member organiaations in these 
areas to pare back, apply the surgery, which was the 
analogy I was using, te their operating costs then prevailing 
toe get to a point anon no matter what the cost was they i 
could break even. The analogy is if you break even you 
are no longer losing capital. 

Q I think you also conceded on deposition the 
merger route was the answer to certain firms’ probloms 


and it looked to you like this was to duPont. 


A I don't remember the latter. I recall the former, 


but I don‘t recall the latter. 

Q Do you recall also that you regarded the duPont 
merger favorably as being part of the solution to the 
problem? I think you said that, Mr. Arning. I will have 
to check now. 

_A I just testified, I think -- 
THE COURT: He just testified to that. 


So that we don't have any problem ‘vith that? 


Arning-direct 

A The record there is clear. 

9 Wasn't the latter part of 1970, or wasn't 
all of 1970, a pretty difficult year for the exchange 
in terms of the possibility of major capital problems in 

very substantial firms? I am talking about Gocdbody, 
Hayden Stone, duPont; you had a bad yearm your hands 
that year, didn't you? 

A Something like the vintners. 

MR. BROOKS: I object to the question. I don't 
think it is relevant to duPoint. The other firms were 
after Dupont's. 

THE COURT: ‘The objection is overruled. 


A May I have the question? 


Q Didn't you have several major firm: in trouble, 


capital trouble, Goodbedy, Hayden Stone, duPont, Blair, 
and even to a slight degree Bache? 
THE COURT: When? 
MR. CAMHY: That year. 
THE COURT: 1970? 
MR. CAMHY:. Yes. 
A I don't know how to charactorize a period like 
a year, and things like member firms in general, but -- 
Q Didn't you tell me that was the. year that made 


your hair gray? I think that's whct you told me. 
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A I forget the point of rerence to that. But in 


any event, I won't dispute the fact that year was a difficult 


year in dealing with « number of member firms. 


Q Isn't it a fact that if a major firm like 
duPoint went down it might take many other firms down with 
it because of the relationship in trades between them 
and inability to satisfy outstanding debts? 
MR. BROOKS: Objection. No relevance 20 th: 
issues in this case. 
THE COURT: The objection is ov-rruled. 
The question was-- 
Q If a major firm like duPont went down it might 
take other firms down with it because of its inability 
to satisfy debts as between firms. That is, there would 
be a major loss of confidence and a major inabilit: to , 
satisfy complaints for deliveries, moneys due, etc., and there. 
would be a real problem that might affect mary ocher firms. 
& I don't know how to speculate on the scocs of 
what might happen. 
Q Te would have been a problem of the first 
magnitude for the exchanges? 
MR. BRCOKS: Same objection, your Honor, 


Q Didn't you have Gredbody trouble at the same time? 
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THE COURT: I am overruling the objectior to 
the question that you have asked. Now, withdraw one of 
the questions, in any event. 

MR. CAMH¥Y: I will withdraw the last question. 

Q In the light of duPont's relationships with many 
other member firms in Exchange transactions and other 
commercial transactions, and in the light of the numerous 
customers that duPont had all over the country, wouldn't 
its liquidation or failure hee cau» very substantial 
preblems for the securities industry as a whole and the 
New York Stock Exchange in particular? 

MR. BROOKS: Same objection. 

THE COURT: The same ruling. 


THE WITNESS: Well, your Honor, I find great 


difficulty sitting here in 1975 to speculate what might have! 


occurred at a given point in time. I do think your 

record ought to show that the resources of the Exchange in 
many cases are substantial in terms of people and in 

terms of inventiveness, and I, sitting here, out of the 
blue can conceive that we might very well have established 
a number of interim-type of clearances to settle a lot 

of the inter-broker problems, were those type of things 

to arise, but never having hit the light of day, to try 


to answer that strains my ability. 
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What we would have done, I don't know. We 
sure would have had to work at something .- do it. 


Q You sure would have had a big problem, wouldn't 


We would have had to solve a problem. 

THE COURT: I didn't understand the question 
to be simcned to that. I thought the question was tc 
talk back to 1970. 

The question was whether or not, if there was 
a failure at duPont,as to whether that wouldn't have 
caused some major upheaval, or whether you corsidered it 
as such * tic industry, and not speculation, but your 
thinking at that time. 

THE WITNESS: Your Honor, if I may, counsel has 
already pointed out there were other firms that occurred 
that year. All of those were resolved. There was no 
loss to customers of anything. 

So let's put the duPont thing at the front of 
that chain, and say that would have been one of the 
others that would have been solved. 

Q Yes, but they were resolved either through saving 
the firm somehow, or by something that existed then, 


and that was called the trust fund; isn't that right? 


A Well, the manner in which they were resolved 
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did vary, sure. 

Q Didn't you tell me on deposition that you had 
spent $84 million of the Exchange's money in satisfying 
various claims out of the trust fund for firms that 


had failed? 


A Whatever the number is is clearly in the 


record and it's substantial. 


Q Wasn't it around $84 .illion? Didn't you tell 


I don't reeall the number I gave you then, sir. 
Was it close to $84 million? 
A It's large, very large. 

MR. CAMHY: Your Honor, I have $84 million in 
the deposition. I must say when I read it I was shocked, 
I didn't realize it cule be kaak large. 

THE WITNESS: It's in the eniinl report. The 
deposition was a year ago. I don't remember the number. 

MR. CAMHY: I questicned people whether the 
stenographer had cieepensariued it, but they assured me 
that was the number testified to. 

THE WITNESS: A rather substantial effort was 
made, no matter what the number. 

- MR. BROOKS: We are a long way from a disclosure 


case in July of 1970. 
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I just want to make this firm. 

The Exchange did spend numbers of that magnitude 
in satisfying the claims of other firms that had gone 
down, isn't that so, out of the trust fund? 

A Yes. Whatever that number is. 

Q What were the total commitments of duPont at 
this time? 

A I am afraid I don't know. 

Q Do you know that it exceeded hundreds of 
m*llions? 

rN I don't know what you mean by "commitments." 

Q Obligations. 

THE COURT: I am at this point inclined to agree 
with Mr. Brooks. I don't think this has any relevance to 
this case at all. 

I disagreed with him before, because it does seem 
to me that the sections that the Exchange took in its 
concern about the industry was within the area of this 

' litigation, at lez3v for me to understand what's involved, 
but that they paid off claims in me attempt to save the 
public in some context I don't think has any relevance to 
this case. 


MR. CAMHY: I suggest, your Honor, that the 


reason the paying of claims is relevant is because they 
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paid off claims because they felt that that was necessary 
to preserve the institution of the Exchange, and 
that in the duPont case they realized that with two or 
three like these, there would be no money, there wasn't 
the kind of money to pay these claims. 

THE COURT: That is highly speculative, Mr. 
Camhy. 

They paid off claims, and I assume that they 
felt that that was their public responsibility. 

MR. CAMHY: Until they ran out of money, your 
Honor, and I am suggesting they would have run out six 
months sooner, and would have had SIPC six months sooner 
if duPont had gone down then. 

THE WITNESS: May I ask a question, your 
Honor? 

THE COURT: Without having one, put to you, 
Mr. Arning, I prefer not. 

MR. CAMHY: I have only one more question, 
your Honor. 

THE COURT: All right. 


Q In your work in duPont, did you rely on 


Haskins & Sells for information as to operations of the 


firm during that spring to any extent? 


A During that spring? 


6 mdmch Feat te-divect 
Q Yes. 
THE COURT: You mean the spring of 1970? 
MR. CAMHY: Yes, sir. 
Q Did you rely on Mr. Lill of Haskins & Sells 
as I think you said your eyes and ears? 
A Yes... = am trying to get the same time period 
in focus. Haskins & Sells was helpful to me and to the 
Exchange in the course of using its audit functions at 
duPont, and Hirsch, and eneevinay else. 
Q As a source of information that spriny? 
I met with Ed Lill, yes. 
And did you try to get from him -- did you use 
informational source as to the operations there? 
Mr. Lill was helpful in every respect. 
MR. CAMHY: That's: all I have, your Honor. 
THE COURT: Mr. Brooks, do you want to question 
the witness? : | 
MR. BROOKS: I have no questions of this witness, | 
your Honor. | 
THE COURT: Mr. Hyde? 
.CROSS-EXAMINATION 


BY MR. HYDE: 


concerning Mr. "ill, when you said “that spring," can you 


Q Mr. ARning, with respect to the last few eae. 
| 
| 
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distinguish between the period before and after the duPont 
merger of July 2, 1970? 
In what way? 


With respect to the services rendered by Mr. 
I met with him on a continual basis, or I did 
What did these meetings consist of? 


A At one point we formalized them rather sub- 


stantially, it seems to me, and I think I wrote Haskins | 


and asked them to do rather specific things, but prior to that 


why, I think we met, I don't know whether it was on a 
regular basis, but frequently, to review with Ed the 
status of recovery efforts, research, and so forth. 

Q I show you a lettei: you wrote, I believe, put 
in evidence as Plaintiffs' Exhibit 232, a letter dated 
August 4, 1970, and ask if that's the letter you have 
in mind. 

A Yes. Without reading all of it, this is the 
letter. That's the formal assistance that we sought. 

Q And that was commencing in August of 1970? 

A I believe so, yes. 

MR. BROOKS: Excuse me, Mr. Hyde. We don't 


have that being received in evidence. 
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THE CLERK: It wasn't. 

MR. HYDE: I may be in error. I thought it 
was. I believe it was shown to Mr. Lill in his testimony 
yesterday. I thought it had been offered and received. 

MR. BROOKS: I have no objection to it going 
in evidence. 

MR. HYDE: I have no further questions. 

COURT: Any questions? 

MR. POLLOCK: No questions,your Honor. 

MR. CAMHY: No further questions. 

THE court: Thank you, Mr. Arning. 

(Witness excused) 

MR. CAMHY: May we approach the bench for 
— (At the side bar) 

MR.CAMHY:I misjudged my time’. and I have run out of 
material, and I would like to be able to start first thing 
in the morning. I don't know where to go from here now. 


MR. BROOKS: We have Mr. Bolos and Mr. Bishop 


standing by for Mr. Camhy to call. They have been in the 


back of the courtroom. 
MR. CAMHY: I won't need Bolos. 
MR. BROOKS Can I excuse Mr. Bishop? 
MR. CAMHY: Yes, but I won't need him until 


Monday. 
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MR. BOOKS: Why not have him now? 
MR. CAMHY: I can't. If I start with Mr. Bishop, 
I could never finish with him this afternoon. 


MR. BROOKS: Pick up tomorrow. Mr. Bishop 


is scheduled t>» go to the West Coast. 


THE COURT: This case has gone on, and I really 
think if you are going to use Mr. Bishop you ought to 
use him now. He is here. 

MR. CAMHY: He was here as an observer for 
several du,s. We couldn't get him out, as I recall, 
for awhile. 

THE COURT: He is available now, and there is 
an hour left. I have another matter at 5:00 o'clock. 

I want my time used. 

MR. CAMHY: I understand that, your Honor. 

THE COURT: Therefore, if he is here and you 
are going to use him, I think you ought to use him now. 
If you don't want to use him now, then don't use him. 

MR. CAMHY: Very well, your Honor. 

(In open court) 


MR. CAMHY: Mr. Bishop, please. 
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R:O B.8:2 9 M. So ¢.3. 8.6 3, called 
as a witness by the plaintiffs, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. CAMHY: 

Q Mr. Bishop, I show you two letters dated 

November 3, 1970, and a corrected version of it dated 


November 4, 1970. They are Exhibits 198 and 199, 


premarked. 


I ask you whether you can identify these two. 

Yes. 

Did you send those letters? 

MR. BROOKS: Your Honor, I object to the linc 
of inquiry because the date and the subject matter of 
these letters is too far removed from our disclosure 
case, referring to July 2, 1970. 

MR. CAMHY: The letters deal with the capital 
problems of duPont in the latter part of October and 
November of 1970. The reason they are being gone i::to with | 
Mr, Bishop has to do with the contention apparently 
made by Mr. Brooks that when our people subordinated 
their positions and accepted this subordinated note of 
duPont Glore Forgan to the new group that was coming 


in, that somehow that was some waiver on their part of 
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any claims and that they did that voluntarily and that 
they didn't have to do it. 

What I am trying to show is that duPont was 
in very serious capital trouble at that time. 

THE COURT: What are the exhibits? 

THE CLERK: 198 and 199. 


MR. CAMHY: Was in capital trouble, the Perot 


merger resulted from great capital pressure on the firm, 


and that my clients going along with the Perot merger and 
accepted this subordinate note did se under the very 
pressures which caused the Exchange to put the pressure 
on duPont, that is, to raise capital, and this was 

not something they did voluntarily, but something they 
did because the situation in duPont at that time was really — 
quite critical, and that there were serious questions if 
the Perot merger didn't go through whether the firm 
could have ever paid them their capital or would have 


been permitted to do so by the Exchange. 
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MR. BROOKS: Your Honor, if that is the 
only purpose of the offer of these exhibits I do not object 
to their admission for that purpose only. 

THE COURT: All right. 

MR. BROOKS: And that is to the issue that 
we have raised of waiver. 

THE COURT: All right. 

MR. CAMHY: Thank you. 

MR. POLLACK: If your Honor please, aqain 
I rise to make an objection to not deal directly with 
our own clients. However, as I understand the contours 
of the remaining case it's that the exchance and !askins 
& Sells failed to disclose certain facts tothe Hirsch 
people on or before July 2, or alternatively told them 
things cn or he fore July 2 that were false. I helieve 
both of these documents as of several others, deal with 
matters in futuro that do not relate to the disclosure 
case insofar as there is the theoretical possibility of a 
cross-claim over seatiet our clients we will object to 
these being offered against Haskins &Sells and t! 
exchange. 

THE COURT. All rieaht, the objection is 
overruled. 


(Plaintiffs' Exhibits 198 and 199 were 
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received in evidence) 
MR. CAMHY: Has Mr. Bishop been aiven a set 
of these? 
MR. SPINOGATTI: Yes. 
Q Mr. Bishop, do you mind if I stand there and 
kind of look over your shoulder? 
A ' Yes. 
Q Well, looking at those two letters, Mr. 
Bishop, do you recall having sent them? 
A I caused them to be sent. 


Q Yes. And you recall then that thecanital 


problems of the firm at that time justified their hbeina 


sent? 
Yes. 
Thank you. 
Now, I show you Exhibit 208. Did you -- 
What does it look like? 
It's a letter. 
A I don’t have it. 
Q Would you look at Exhibit 208, please 
(handing). Did you send Exhibit 208? 
A Yes. 
Q And did the capital problems of duPont 


cause you to send Exhibit 208? 
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Apparently the prospective capital problems. 
MR. CAMHY: Is Exhibit 208 in evidence? 
z offer it. 
MR. BROOKS: Same objection, your Honor. 
MR. CAMHY: I offer it on the same basis, 
your Honor. 
THE COURT: All right, it's received. 
(Plaintiffs' Exhibit 208 was received in 
evidence) 
Q . Now, would you look at Exhibit 211 (handina). 
Is this a memorandum that you wrote? 
A Yes. 
0 Was there under consideration at that 


time the acquisition of a substantial investment in 


duPont by the Perot firm? 


A Yes. 

.@) Now, was the purpose of that investment, 
in part, a method of trying to resolve major capital 
problems of duPont at that time? 

A Yes. 

MR. CAMHY: I offer Exhibit 211. 
MR, BROOKS: Same objection. 


MR. CAMHY: It's offered on the same 
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MR. BROOKS: That the liwited basis that 
we discussed before? 
MR. CAMHY: Yes. 
THE COURT: All right, it is received. 
(Plaintiffs' Exhibit 211 was received in 
evidence) 
(@) Had the exchange been trying to cet duPont 
and the duPont partners to raise more capital durina 


the period from the latter part of Auqust through 


the early part of November? 


A Yes. 

Q Hadn't there been several serious discussions 
in which the exchange seriously advised the duPoncs 
that they were in capital difficulties to a deaqree 
made worse by the, what was learned from that audit of 
September '70 and -- 

A I wouldn't accept that descripticn. 

Q Okay. 

Why don't I just put it this way: That 
the capital situation of duPont was serious and that 
Mr. duPont and his partners would or should find more 
capital sources to properly capitalize the firm. 

MR. BROOFS: I objett to the form of the 


question. 


| 
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THE COURT: Objection sustained. 

Q Had the duPont partners been civen serious 
warnings by the exchange about its capital condition 
during the period the latter part of August on throuch 
early November? 

A We told them that they should have a laraer 
excess capital. In other words, a larger cushion of 
capital that was not necessary at that time to meet 


cepital requirements, but that would stand hetween them 


nN | and future adversity. 
1 
| 
12 Q Well, when you aave -- 
13 THE COURT: Excuse me. No von have inthe ! 


record -- I must have been distracted if you have hecaure | 


15 | I am not aware that I know what Mr. “ishon's role was ‘ 
| at the time. | 


| MR. CAMHY: Excuse me. I think it's | 


18 | probably in the wretrial. Is it in the pretrial orde >? 


19 | ‘Well, in any case, let's bring it out. | 
20 | Q What was your job at the exchange? | 
21 | A At that time, vice president in charge of | 
” | the department of member firms. ] 
2 4 Q How long prior thereto had you had that job? | 
a A Fiver years. Almost six. | 


as | .@] During November did their problem hecome-- | 
| ‘ 
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more serious? 
A During November? 
Q Yes. When you wrcte these letters 
directing them to sell ener rye to laetaace to raise 
capital. 
A I think it became better because they had 
improved their capital position by selling the securities. 
Q No, before you wrote to them. 


A I don't understand then what you are asking 


Q When you told them to sell these securities 
was it becauee the need for capital? 
A Yes, I giid that already. But I also 


explained that it was not a need for capital to meet 


requirements, but a need for capital to have a larger 


excess over requirements. 

o A larger excess? 

A That's correct. 

Q Well, what kind of an excess? 

A We wanted them to have $lOmillion of capital 
that they did not need to meet reauirements. 

Q Did you have the right to tell them this? 

A We had the riqht to ask them for it. Perhaps 


we didn't have the risht to insist but we had the richt to 
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Q Did you have the right to direct them to sell 
securities nh order to sesueniiak: Mees 

A Yes. ; 

Q And is that why you told them to sell those 
securities? 

A I believe that by the time I told them to sell 
the securities it was beginning to appear that thev micht 
actually need the capital when their audit was finished. 


Q Well, there is a letter there in which you 


tell them I think to sell all their securities, isn't 


there? 
A Probably. 
MR. BROOKS: Do you have an exhibit number, 
Mr. Camhy, on the letter? | 
A No, this one says to sell securities sufficient 
to insure net capital of six million by November the llth. 
THE COURT: November 24. 
Q How about November 24? Exhibit 208. 
A That's consistent with what I just said. 
‘e) Well, as I read Fxhibit 208 it says, "In view 
of.the borderline preliminary capital computation bv 
Haskins & Sells based on their recent audit and the 


substantial avestions concerning the true capital nosition 
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of your firm you are directed to sell today all securities 
remaining in capital accounts, including subordinated 
accounts and firm position of any nature wie dees 

This instruction covers all sekiihtes defined in rule 

325 as proprietary positions." 

Now, as I understand it, Mr. Bishop, that means 
that all of their capital, every partner's capital of: 
every subordinated lender's capital that was in 
securities was to be liquidated? 


A That's correct. 


1¢) That means none of them were to hold securities, : 


it all had to be cash items? 


A Correct. 

Q Now, prior to that time, in the year or 
two prior to that time had you ever issued an order of this 
kind in connection with a firm the size of duPont? 

A Well, I think we only had two firms the 
size of duPont, so I quess the answer would be no. 


Q H Would you consider this a direction of the 
utmost asi Gdaneee? | 

A Yes. 

Q Now, my question to you is: Was the capital 


such,of the firm such as justified that kind of 


radical action? 
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A Yes. 

Q You were vresent at the meetina of December 
16, 1969, were you not? 

A Could I hear that question again? I wasn't 
paying enough attention. 

(Question read) 

Q The meeting of December 16, 1969, atwhich 
Haskins & Sells and F. I. duPont was present at which 
their capital was discussed. 

A Yes. 

Q Can you tell us what happened at that meetina? 

A I believe I came into the meetina when it had a 


under way already between members of my staff and duPont. 


‘However, I was there a long time. We went over the 


same items that my staff had earlier discussed and they 


qave it to me in what I hoped was a distilled form, 
but it still took a long time as tothe items that -- 
there was some question about how they should he 
timared: 

Now, I don't remember all of the details 
about all of thoee items. The one in which this trial 
has been focusing on I do remember fairly well, hecause 
it occurred at the end of the meeting in the latter part 


of the day and I was rather shocked that I hed not heard 
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of an item of $26 million earlier. 

After we had gone throuch what se2med to me like’ 
two hours of discussion. And here was some very large 
item being brought up at the very last minute. 

So I explored that item for a little while. 

I had been dealing with differences on an intensive basis 
for a year and a half and for five years on a less 
frequent basis, and I was familiar with the fact that 
differences were common, stock record differences I 

am talking about, in those days and in numbers of that 
size, but it was nu. 0 usual to have such a larae 
disparity between long differences and short differences. 
And this excited my curiosity and led to some 

questions, and I was told that' although the firm had 

put a great deal of work on their short differences I 
suppose knowing that thre was the possibility of our 
making a decision to charge some or all of the short 
differences, but we never charged long differences. So 
that they had put a lot of work on cenke lonq differences 
but Mr. Speicher said they hadn't done much work on the 
long differences. 

Now, I also knew from mv previous experience 
that when you start -- that differences orcinarilv come 


in sort of a distribution curve just like fund 
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raising. 
You get some ofyour gifts from -- you 
half of your money from very larae cifts and it's 
same way in -- stock record dia elaeida x usually. 
are some stocks that have very large differences 
then a whole lot of them have small differences. 
So that it was usually productive in an 
initial approach to differences to research the 
large ones. You take the ones over a mill no dollars 
first and then those over a half million and so ferth. 
Ss T said, well, for heaven's sakes, since 
there is the possibility that some of these long 
differences belong to the firm why don't you get husy 


and work on those long differences instead cf just 


working on the shorts and see if you can't release 


some of them as capital. And that's what they 
went home to do. 

Q Was it your understanding of what you said 
that they should researchthem so that they could find 
the resolution of the difference to an identifiahle 
solution? 

A I understood that in most instarces thay 
woulda do that. In some instances they micht determine 


that the firm owned the smcurities throuqh exhausting 
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the other possibilities. 


Q That is to say examining all of the other 


possibilities of claim against the security and finding al 


no evidence existed in the records of such a claim. 

A Might not be only claims. I don't know 
what they would do in detail. 

9Q I just mean in the laraest sense. 
where it belongs someplace. 

A Yes. 

9] So that in your authorization there were two 
ways they could do it. One if they resolved it on an 
identified resolution basis to a transaction or to a 
specific account or to some proprietary account which 
indicated a specific identity of the error relatira to 
the difference, or, secondly, if they went throuch their 
records and could find no basis for allocating the 
security to a customer oe teeta: 

MR. BROOKS: Your Honor, I thought Mr. 
Camhy started their series by saying what was your under- 
standing of what they would do. Now, he's used the 
term authorization. As I understand it, hefore that 
he asked this witness what he said and what he said is 
not anything that I understood him to explain he uneer- 


stood. I think we should make it clear what was said 
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and what was understood. 


MR. CAMHY: All I am trying to find out 


from Mr. Bishop is whethrr the suggestion he made and 


the implicit authorization that he gave encompassed 
both kinds of research result: One, based on an 
identifiable solution and, second, based on the ahsence 
of any allocation or claim aaqainst the stock in the 
records. 

MR, BROOKS: I ohject, vour Honor. IT think 
that could be simply asked what did he say. And then 
we could characterize it, or you can. 

MR. CAMHY: Your Honor, may I have the question 
answered my way or should I ask it his way? 

THE COURT: Well, why don't we find out <-- it 
seems to me that we oughtte find out whether or not 
Mr. Bishop issued instructions, or authorized anvhody 
to do anything. You are characterizing what haprened 
at the meeting as authorization, and I must confess that 
that's the fame in which I had been considering it. 
But I am not sure that that's correct in view of what Mr. 
Bishop has said. So let's find out. 

0 Mr. Bishop, do you rememher what you said? 
A My best recollection of what I said was, 


wouldn't it be a qood idea to work on these long 
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differences? I don't believe that I specified either 
way of the two that you have just heen discussinoe, and I 


don't believe that I. authorized anything. I pointed 


out to the firm what was a standard technique that many 


other firms had been telling me they were doing, and that 
duPont had been heavily engaged in as far as their 
short differences were concerned. 
I wasmerely pointing out to them that how 

could they let $26 million worth of long differences 
Stand unworked on when they had been putting so much effort 
intot he short differences. 

Q Do you remember the question of escheatina 
coming up, with the New York attorney general? 

A No, I do not. I saw that in Mr. Lill's 
memo that I have seen in the last week, but I don't 
recall it from that meeting. 

Q Do you recall the subject of claims of possible 
owners ofthe stock? That is if you sold somehody's 
stock in this liquidation program? 

A e didn't follow you. 

0) Do you remember the discussion about the 
question of exposure to claims if vou sold this stock 
and it turned out to he owned by somehody? 


A Claims by whom? 
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Q The persons whose stock you solid. r¢ 
duPont holds stock and it turns out that they werén't 


duPont's -- 


A I don't recall any discussion of that. 7 


knew that that was possible. But we're not talkina ah nut 
that. 
Q Well, I am talking about it, Mr. Bishon. 
Do you remember -- 
A Well, I -- 
0 Do you remember having talked about it at 
that time? 


A 
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9 Do you remember saying that you would give no 


credit {or long differences against the items which the 


exchange intended to charge against capital? 

A That was standard exchange practice. I don't 
believe I would have had to have said that I think my 
Staff would have said it already. 

Q Well, do you recall saying it? 

A No. 

Do you recall it being said in your presence? 

No. 

THE COURT: We are now at the December 16th 
meeting? 

MR. CAMHY: Decemter 16, 1969, meeting. 

THE COURT: All right. 

Q Do you recall being told a few days after that 
meeting that they had met their capital ratic by having 
sold long differences? 

A Well, I believe some time between Christmas 
and New Year's I was aware that they had improved their 
capital position and it seems to me that it might have 
been in January that I was told that it had largely beer 
done through working on their long differences, 

Q Exhibit 251. 


A Do I have that here? 
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Q No, we will try to get it to you. Exhibit 123, 
Mr. Bishop, do you have access to Exhibit 123? 

A I don't know. Have you given it to me? 

No (handing) . 
Do you have the first one I asked, 251? Do you 
have that? 

A Yes, 

Q Now looking at 123, do you recall that memorandum 
being prepared at the exchange and transmitted to duPont 
at or about the time that's shown on it? Did you see it 
before it went out? 

A Yes, 

Q Did you receive the letter, that is Exhibit 251 


and review that? 


A I don't really remember receiving it but I assume 


that I did, 

Q Is there any part of it th:t you remember? For 
example look at page 7, 

A Where? 

Q In the center of the page. “Upon learning of 
the above mentioned charges," Is that your statement 
in there about “at your suggestion a program should be 
undertaken oe eueebs the firm's overaqes"? 


A That seems a rather generalized expression of what | 
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I said. That meant longs. 

Q The longs, yes. 

A yes, 

Q Now, when you ‘read this, when you saw the 
language used -- well, first, do you recall having read 
it or having paid any attention to it? 

A No. 

Q Would you look at page 8? 

A Where? 

Q Qn the center of the page. Can you recall ever 
having read that or paid any attention to it? 

A One starting “We'have attempted"? 

Q Yes. 


A Do I recall this paragraph? 


Q Do you recall, yes, having read it? 


A No. Not at that time. 

Q In fact, as I understand it you barely recall 
having read the letter. 

A I am sure I must have read it, but I don't 
recall -- having read it. 

Q Do you recall having discussed it with anyone? 

A I don't have any recollection concerning this 
letter. 


Q Would you look at Exhibit 139? Did you sce this 
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memorandum at the time it was prepared? 

A Yes. 

Q So as far as you know were its contents correct? 

A Well, without having read it all over again 
I assume that I thought so at the time. 

Q Well, that's all I really want Mr. Bisnop. Thank 
you. I think that will be helpful enough. Now, this 
memorandum ultimately resulted in the very substonti2l 
fine and censure against the fir cause of the complaint 
and records related problems, is that right? 

a Yes, $110,000, 

Q And this was under consideration between the 
period November 26th and the latter part of January and 
February when those fines were imposed, isn't that right? 

| A I would -- in some hides yes. 


Q The previous spring there had been a record 


keeping violation procedure against duPont, isn!t that right?) 


A I believe that's correct. 

Q And there had been a censure at that time for 
failure to keep adequate records? 

A I don't remember what it was for but I think there 
Was a censure. 

Q And you were aware of it at the time? 


A Oh, yes. 
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examination by the staff which related both to Capital 
and record keeping problems, do »ou recall that? 
A No. | 
Q Would you look at Exhibit 130 please, and this 
is a somewhat different exhibit than the one I intended, 
Mr. Bishop so I direct your attention to the pericd May 15, 
1969, and ask you whether you saw this memorandum relating 
to duPont's various operational and record keeping 
problems (handing). 
A I don't believe I would have seen this. 
Q Well, would its contents have been made to you 
in any way? 
A n't find out what seven pages of content 
are rapidly enough to answer’ your ‘question, 
Q Well, in the ordinary course would the content 


of a memorandum by Mr. Ring, or King, I can't decipher it, 


about the conditions at duPoint have been made known to you? 


A Probably not. It depends on their nature. 

Q Do you recall somebody expressing to you the view 
during that time that “The firm must solve some of its 
operational problems before there ean be any noticeable 
reduction and the total nwnber ef problems received can 


be ro ‘umably expected. That statistics seem to ccnfirm 
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that the number of years, requests and complaints will 
continue to be high because of the firm's operational 
inability, especially to deliver out securities."" Do you 
remember that having bean called to your attention by 
anybody? 


A No. 


: 
. 
: 
| 


Q That this was a member firm which had an operational 
inability to deliver out securities? 

A This fragment you have read to me sounds like 
part of our iguuetiontion of complaints leading to the 
disciplinary memo of Novamber! which :wo:.referred to a few 
minutes ago so this may have been one of the items that 
led up to that. 

Q Would you look at Exhibit 134, please. Was it 
brought to your attention that examination of the capital 


position as at June 30, 1969, showed a ratio of 2,298 per cent 
| 


| 


2,298 per cent and that the July 31st, ratio was 2,181 per 
cent? 

A This memo would have come to me. I don't 
recall it. I see it was corrected by several millions 
dollars in new capital already having coms into the firm. 

Q Would you look at Exhibit 216 please? Do you 
recall receiving this memorandum at or about the date 


written on it? 
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Yes. 

Would you look at Exhibit 135? 

A : Which one is that? 

Q I am about to hand it to you (handing). Do 
you recall having looked at that memorandum at or about 
the time or within a week or two after it was prepared? 

A No. I did not see it. 

Q Can you tell me looking at it in «shat departm nt 
it was prepared and to whom it would have been sent? 

A so The:_ examiners ' Gepartment. I don't know to whom 
it would have been sent, except it would have gone to tho 
seordincese: 

Q All right. So that was Mr. Chencat. 

A yes. I received a summary of the information 
entered in Exhibit 134. 

Q Do you recall a meeting approximately a wcek 
and a half before the meeting of December 16th in which 
the subject of -- 

MR. CAMHYs I will withdra. .¢ because ¢ want 
to put it a different way and I am not sure you wei at 
the meeting so let me put it this way: 

Q Were you at a meeting in early December, 1969, 
at whichiithe subject of the infusion of new canital was 


discussed? 


1595a 
Bishop-direct 


A I don't know. 

Q Let's see if we can find the memorandum. I 
will try to refresh your recollection with a question, 

Mr. Bishop. I think it was Mr. Latour who said that they 
had brought in some new capital to meet the Haskins & 
Sells deficiency computation but that that had exhausted 
their ability to do so. Lot's see if you were there. 

& 1969? 

Q Yes, you were there (handing). 

SB I don't think their capacity to bring in capital 
was exhausted at that time. 

1g Would you look at it please? For the record 
that is Exhibit 144. 
A What about it? 
Do you recall that meeting? 

A The last sentence I remember our having handed 
them the charges. I don't really remember the rest of it. 
But I do remember we placed the charges that were in 
some earlier exhibit having to do with complaints in their 
hand at some time and this says it was done. 

Q That's the kind of thing I guess you would 
remember? 


PY Well, I happen to. 


Q You take much joy in those things, don't you? 
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MR. BROOKS: I object, your Honor, 
THE COURT: The objection is sustained. 


Q Do you remember Mr, Latour telling you that 


they couldn't raise any more money? 


A No, I don't. 
MR. CAMHY: Your Honor, that concludes what 
I have about’ Mr. Bishop. 
MR. BROOKS: I have no questions. 
MR. HYDE: I have none, your Honor. 


MR. SINGER: I have a few questions. 
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BY MR. SINGER: 

Q Mr. Bishop, there have been a number of documents 
_ which have been introducted in evidence and shown to you 
naving to do with twoseparate censures of the duPont firm. 
Were those censures kept secret by the Stock Exchange? 

A I don't really recall. I am quite sure that the 
first one was just a censure was, the $110,000 fine I can't 
‘remember about that one. 

Q Were those centures made known to or indeed were 
they effected by the Board of Governors of the Exchange? 

A They were made known to, I don't recall whether 
they were done before the Board or bef. e a committee of 
the Board. 

Q In any event, there is no question about the fact, 
is there, that the Board of Governors knew all about those 
censures and the abies for them? 

A I believe that is correct. I believe the charge 


memos themselves went to the Board with the duPont answers. 


Q Do you know somebody named Robert Fraiman? 


Yes. 

At this time was he a member of the Board of 
of the Exchange? | 
Yes, he was. 


With what firm was he connected? 
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A Hirsch & Co. 

Q Is that the same oe the plaintiffs in 
this action were partners of? 

A Yes. 

Q Did youhave anything to do with the merger 
negotiations? 

THE COURT: I didn't hear that. 


MR. SINGER: I asked whether Mr. Bishop had 


anything to do with the merger negotiations. 


A No. 

THE COURT: Is that the merger negotiation 
that's -- 

MR.SINGER: Between Hirsch and duPont. 

THE COURT: -- that concerns us? 

Q Are you aware of what part, if any, Mr. Fraiman 
paid in connection with the merger? 

A I was under the impression, which I think I got 
from his own remarks, that he was an active negotiator in 
the merger. 

MR. SINGER: I think Mr. Camhy would stipulate 
that the chief negotiators for Hirsch were Mr. Kons, 
Mr. Mundheim and Mr. Fraiman was not. 

MR. CAMHY: I am not so sure I would. I just 


don't know that it is so. I may be able to do that tomorrow, 
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your Honor, but I can't do it right now. 

Q In any event,Mr. Fraimantold you he was active in the 
negotiations? 

A I don't recall him specifically telling me that but 
I think from the, you know, my general knowledge df what 
he was saying to me at that time it appeared that way. 

Q I believe you testified, or perhaps it was another 
_witness who testified while you were in court that there 
were only two firms of duPont size. 

A That was me. 

Q Andone of those was duPont and the other was 
Merrill Lynch? 

A Well, no, I said three, I think. And I guess it 
was Bache and duPont were always fighting who was second. 

Q Was the financial condition of duPont a matter of 
concern to the Board of Governors of the Exchange? 


A When? 


Q During the period late 1969, early 1970? 


A Well, I don't recall whether it was or not in late 
1969. I don't believe so. I think the staff was taking 
care of it then. Some time in 1970, yes. By the time this 
thing came around at least the Board had been hearing about 
duPont. 


Q And when you say by the time this thing came around) -- 
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The ianetiie: 
-~ you are talking about by July 2nd? 
Yes, the merger. 
Q The Board was infomred of the problems of duPont 
such as they were known to the staff. 
A Yes. I don't suppose they had as much depth as we 
did but they had a substantial amount of information. 
Q ead they knew there were problems? 


Yes. 


A 
Q And Mr. Fraiman at that time was on the board? 
A 


Yes. 

MR. SINGER: I have no other questions. 

MR. CAMHY: Your Honor, may I make the request 
that I have Mr. Bishop back for a short time tomorrow? 
And if I don't need him, I will telephone counsel or try 
to let them know by 9:30, quarter to ten? In fact, I will 
call them at 9:15 if that is possible auas Mr. Bishop would 
leave a phone number for us to call to avoid his having a 
trip if we don't need him? But I would just like to look 
at some papers to see if there is anything -- 

MR. BROOKS : Your Honor, we would urge that we 
finish up with this witness tonight, if it is only a matter 
of ten or 1% minutes, 


MR. CAMHY: Frankly, Mr. Brooks, I can't tell 


